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Abstract 

Civil laws were written by men using their logic and reasoning. Many times, there are multiple 

factors influencing lawmakers in making their laws and practices. Political groups, lobbyists, and 

social activists push for laws and changes that conform to their agenda. Muslims, in contrast, are 

guided by Divine Guidance in all aspects of their life, which includes and is not limited to 

marriage, divorce, child custody, alimony, inheritance, and property ownership. This Divine 

Guidance is implemented regardless of where an individual lives and under what government or 

state. The issue of divorces is prevalent in the secular, and non-secular societies alike as factors 

that keep the marriage together are strained if not lost in modern times. Keeping that in mind, 

this paper will explore in detail the impact of getting a secular civil divorce in Islam with all its 

legal implications. Though it will mainly focus on the implication of divorce, it will also discuss 

marriage, child custody, alimony, tribunals, and other aspects that occur during or after divorce. 
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Civil Divorce in Islam: A Study of The Impact of Secular Civil Divorce  

In the United States in Islamic Law 

Section 1: Methodology and Research  

Methodology  

The research in this paper will be limited to the Hanafi School of Thought. The opinions 

of other Schools may be mentioned but are not conclusive opinions of the respective Schools. 

The objective is to explore the various implications of civil laws and how they contrast to Islamic 

Law. The scope of research will also be limited to family law practices in California, United 

States of America. There will be many similarities that will be found in other legal systems such 

as the United Kingdom or other secular democracies, but the process and details mentioned will 

be according to the laws in California. 

Scope of Research 

To holistically understand this topic, we will first begin to define what marriage is and 

what an Islamic divorce is in Section 2. Along with that, we will examine the explicit and 

implicit divorce, divorce via representation, and khula’. This paper is not meant to be an 

extensive manual of the laws and regulations regarding divorce in Islamic law instead, it is an 

overview of the central core concepts of divorce in Islam. Further caveats and details must be 

inquired from a qualified Islamic scholar. In Section 3, we will look at the process of divorce in 

civil law. We will see what happens from the beginning to Judgment's passing and even what 

occurs after to the family, property, etc. Section 4 will bring the statements and legal verdicts of 

the Hanafi jurists and contemporary Muftis regarding the invalidity and validity of civil divorce 

in Islam. We will see the similarity and differences in civil law and Islamic law, analyzing what 

can be considered acceptable and unacceptable in Islam.  In Section 5, we will analyze the legal 
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forms and apply the guidelines mentioned in the Fatāwā. In Section 6, we will speak about the 

impact of religious arbitration in civil law, looking at Islam and other religious groups. We will 

finally bring the discussion to a close by seeing the procedures of a modern Islamic and their 

protocol for carrying out a divorce case. 

 

Section 2: Divorce in Islam 

Divorce or Ṭalāq in Arabic means to lift away restrictions. It is understood amongst the 

Muslim jurists as the legal ruling for removing marriage or nikkāḥ1 with certain statements. Its 

prerequisites are that the person giving the divorce should be sane and mature while the woman 

is in his marriage or waiting period, ‘iddah.2 Divorce in Islam is considered a last resort after 

trying all other avenues of communication, family arbitration, and counseling are exhausted. 

Allah هلالج لج mentions in Holy Quran3 to reconcile through stages by advising and counseling. If that 

does not avail any fruits, then to have two mediators from the close family members of each of 

the parties to mediate the marriage issues. The Prophet ملسو هيلع هللا ىلص  has mentioned,  

“ ُقَال5طلا 45ِا َدْنِع ِلَالَْ-لا ُضَْغب#" ” 

Translation: “The most despised permissible act in the Sight of Allah هلالج لج is divorce.”  

This statement indicates that marriage's central theme is to stay in the marriage with kindness 

and happiness. However, if the couple can no longer live and interact with each other 

appropriately, there is an option to get divorced. This also protects the rights of both men and 

women in marriage. This means if a woman is being abused or going through hardship, she can 

 
1 Marriage or nikkāḥ here means a marriage that was completed with all the Islamic requirements of the 

marriage such as witnesses, mahr, proposal and acceptance. 
2 Muḥammad b. Muḥammad al-Bābartī, al-’Ināyah Sharḥ al-Hidāyah, Vol. 3. Pg. 464. (Dār al-Fikr, 786H). 
3 Quran 4:34-35 
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still have a way out of the marriage through an Islamic court. According to the Muslim jurists, 

the ruling of divorce is that divorce is permissible due to the generality of the verses in the Holy 

Quran regarding it. Allah هلالج لج says, 

“ ا ُْمكَْیَل< َحَا;ُج ال
B

Gّلا ُُمتْق5لَط ْن َءاَسِ ” 

Translation: “There is no blame upon if you divorce women…”4  

“ Kَ "#هيMِيب5نلا َاM ا
B

Gّلا ُُمتْق5لَط اَذ ّلََطف َءاَسِ ُ◌5نِِهت5دِعِل 5نُهوُقِ ” 

Translation: “O Prophet! When any of you divorce women, divorce them during their 

period of purity.”5  

Nowadays, it is not uncommon to see either the husband or the wife going to the civil courts to 

get their divorce, unaware of Islam's rulings or what it dictates. Along with that, many bases their 

divorce on aversion to each other or their whims. This section will explain the types of divorce in 

Islam, the methods of giving divorce, the process of divorce, and the aftermath of divorce as far 

as child custody, property ownership, and other aspects. It is important to note that there are 

numerous rulings in the books of Fiqh regarding divorce. This section will only concern those 

necessary for the reader to holistically understand the implication of civil divorce in Islam. 

Types of Divorce in Islam 

There are three types of divorce in Islam. The first one is Aḥsan al-Ṭalāq which is to 

issue one divorce to the wife in such days of purity6 where the husband did not have relations 

with her. He would allow her to complete her waiting period without any more divorces. The 

second type of divorce is Ṭalāq al-Sunnah which is to issue a divorce three times in three 

separate periods of purity. The last type of divorce is Ṭalāq al-Bid’ah which is to issue three 

 
4 Quran 2:236 
5 Quran 65:1 
6 Days on which she is not menstruating. These are the days between two menstrual cycles. 
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divorces in one discussion or three divorces in one period of purity.7 The best way to give a 

divorce is Aḥsan al-Ṭalāq as a man would be wholly rational and would have thought out their 

reasoning thoroughly. This would show that though physically they can be intimate, all the 

means of being together with love and compassion have ended, and they are ready to move on to 

divorce. Ṭalāq al-Sunnah is more preferred to Ṭalāq al-Bid’ah as the latter closes all doors to 

reunion should they decide later on. Ṭalāq al-Bid’ah is detested in Islam as it is contrary to 

Islam's teachings and, the one who issues divorces in this manner will be a sinner.  When a 

woman finishes three menstrual cycles after the issuance of the divorces without the husband 

revoking his divorce, she comes out of the marriage. This classification of divorce into these 

three types is regarding the time and number of divorces given. Divorce can further be classified 

by the words used and the option to revoke the divorce or not. This classification is explicit 

revocable divorce, explicit irrevocable divorce, and implicit irrevocable divorce. 

Revocable and Irrevocable Divorce. 

Revocable or Raj’ī divorce is when the husband gives such a divorce that he can revoke 

the divorce and take the wife back into his marriage. The taking back must be within the time 

frame of the ‘iddah. If the wife completes her waiting period, he will no longer have the option 

of taking her back. To get back together, he will have to marry her again with all the 

prerequisites of marriage such as witnesses, dowry, proposal, and acceptance. There are few 

ways the husband can take his wife back, such as verbally stating that he will be taking her back 

or intimately, such as kissing, touching, or having relations. Irrevocable or Bā’in divorce is when 

the husband gives such a divorce that cannot be revoked. The husband no longer has the option 

 
7 Abū al-Hasan Burhān al-Dīn ’Alī b. Abī Bakr b. ’Abd al-Jalīl al-Farghānī al-Marghinānī, al-Hidāyah fī 

sharḥ bidāyah al-Mubtadī, Vol. 1. Pg. 221. (Beirut, Lebanon: Dār `Iḥyā al-Turāth al-’Arabiyyah, 593H). Aḥmad b. 
Muḥammad Abū al-Ḥasan al-Qudūrī, Mukhtaṣar al-Qudūrī, Vol. 1. Pg. 154. (Dār al-Kutub al-’Ilmmiyyah, 428H). 



CIVIL DIVORCE IN ISLAM 10 

of taking back the wife through the ways mentioned above. Instead, the husband would have to 

marry her again with all the prerequisites of marriage. An irrevocable divorce is issued through 

implicit statements or the dissolution of the marriage through an Islamic judge. 

Explicit and Implicit Words 

In Islam, the husband has the option of issuing a divorce. If the wife feels wronged, she 

can either do Khula’ or take the case to an Islamic judge or tribunal. We will be discussing the 

cases and laws regarding Islamic tribunals in a later section. The divorce can be given three 

times, after which there will no longer be any way to reconcile between the husband and wife. If 

the wife were to get married to someone else and then return to the first husband after the second 

marriage's death or divorce, this would be allowed. Divorce can be given verbally, through a 

written statement or representative, or in other ways. The words used to give the divorces can be 

explicit (ṣarīḥ) or implicit (kināyah). Explicit words are not used for any other meaning except to 

give divorce regardless of language. They are clear and manifest in their meaning to the listener.8 

There is no need to determine the intention of what was meant as the explicit words themselves 

give the meaning and effect of divorce. 

Implicit words are those words that are not used for giving the meaning of divorce 

generally. Instead, they are words that can be taken to mean divorce only if there is an intention 

of giving divorce when uttering the words or there are indicators from the situation such as the 

mentioning of giving divorce or having anger when uttering the implicit words.9 The intention or 

indicators will be used to remove the ambiguity of the implicit words to determine if there was 

intent to give divorce or not. Therefore, if the situation is that both the husband and the wife are 

 
8 ’Alā al-Dīn Abū Bakr b. Mas’ūd al-Kāsānī, Badāi’ al-Ṣanāi’ fī Tartīb al-Sharāi’, Vol. 3. Pg. 161. 

(Maktabah Rashidiyyah, 567H). 
9 Muḥammad Amīn `Ibn ’Abidīn, Radd al-Muḥtār ’Alā al-Durr al-Mukhtār, Vol. 9. Pg. 305-310. (Dār al-

Dhaqāfah Wa al-Turāth, 1252H). 
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angry. The wife says, “Divorce me!” The husband replies, “Get out!” or they are discussing 

issuing divorce. The husband says unclear words that could mean divorce. In both situations, 

irrevocable divorce will occur if there was an intention of divorce when uttering those words.  

The famous Ḥanafī scholar, al-Kāsānī (d. 567H) notes:  

 Gُwُِْت ٍةَفِصِب ًافوُصْوَم َالَو ًةَراَشٕا َالَو اoَصن َال ِثَال5ثلا ِدَدَعِب َالَو ٍضَوِعِب ٍنوُرْقَم ََْريe ًةَقbِقَح ِلوُخM_ا َدَْعب ُقَال5طلا َنوَُك[ ْن#" َوَُهف Mيِعْج5رلا ُحي5ِرصلا ا5م#"
~شُم َالَو ِفْطَْعلا ِفْرَح َِْريe ْنِم َاَْهيَل< Mلَُدت ْو#" َِةنُوْ;yَْبلا ْنَع َاَْهيَل< Mلَُدی ٍفْصَو ْو#" ٍدَدَعِب ٍه5بَ  
ْالا ِفوُرُِحب َنوَُك[ ْن#" َوُهَو ِهِفَالِ�َِ�ف ُنِ�اَْبلا ُحي5ِرصلا ا5م#"َو

B
� ً�وُرْقَم ْنَِكل ،ُهَدَْعب ْو#" ًةَقbِقَح ِلوُخM_ا َلَْ�ق ْنَِكل ،ِقَال5طلا ِفوُرُِحب ْو#" َِةنَ

10 َاَْهيَل< Mلَُدت ٍةَفِصِب ًافوُصْوَم ْو#" ًةَراَشٕا ْو#" اoَصن ِثَال5ثلا ِدَد َعِب  

Translation: “As for explicit revocable divorce, it is when the divorce is issued after 

consummation/penetration, not in exchange of any money/goods [as in Khula’], not three times 

[meaning the number of divorces given are not three], without any indication [as deaf 

individuals give divorce through indication] or statement that shows it was irrevocable…As for 

explicit irrevocable divorce, it is the opposite of the revocable. It is with words that mean 

separation or with the words of divorces, it can be before consummation/penetration or after, it 

[the divorce] could be given three times through indication or statement that show it was 

irrevocable.” 

According to what was mentioned, the ruling of explicit divorce can result in either 

revocable or irrevocable divorce. This is the same for divorce through written statements which 

will be discussed soon. For example, if a husband says to his wife, “I have divorced you” or he 

says, “I have divorced you one revocable divorce” then one revocable divorce will take effect. If 

he says, “I have divorced you one irrevocable divorce” then one irrevocable divorce will occur. 

As for the ruling of implicit divorce, the result is only irrevocable divorce. That means when an 

 
10  Muḥammad Amīn `Ibn ’Abidīn, Radd al-Muḥtār ’Alā al-Durr al-Mukhtār, Vol. 9. Pg. 161. (Dār al-

Dhaqāfah Wa al-Turāth, 1252H).; ’Alā al-Dīn Abū Bakr b. Mas’ūd al-Kāsānī, Badāi’ al-Ṣanāi’ fī Tartīb al-Sharāi’, 
Vol. 3. Pg. 109. vols (Dār al-Kutub al-’Ilmmiyyah, 567H). 
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irrevocable divorce is given, the husband cannot take back the divorce instead; he would have to 

remarry the woman with all the requirements.  

Divorce through a Written Statement 

The same rules apply when divorce is issued through a clear, unambiguous written 

statement. If the statement is written in the customary way of writing letters or statements, then 

the divorces would apply regardless of if he made the intention, or he did not intend. In addition 

to that, the divorce can be effective from the time it was written or from the arrival of the 

document. This will be determined from the wordings of the statement and how it was issued. If 

someone writes the divorce and reviews the letter, or it is read to him, and he signs it and sends it 

to his wife, this will be considered divorce. The jurist Ibn 'Ābidīn brings an essential point 

regarding istithnā. Istithnā is when the husband attaches instantly the Will of Allah هلالج لج to divorce. 

For example, the husband says or writes, “You are divorced if Allah هلالج لج wills.” The divorce will 

not be effective as the Will and Plan of Allah هلالج لج cannot be determined by us. Ibn Abidīn cites al-

Fatāwā al-Hindiyyah and states,  

اَو :ِة5یِدْنِْهلا ِيفَو
B

~ساَو َقَال5طلا َبَتَك اَذ ~ساَو ِهِناَسِلِب َق5لَط ْو#" ِهِناَسِلِب َْىن�َتْ  ْن#" يِغGَ�َْیَو َِ�#�ْسَْملا ِهِذَهِل ََةیاَوِر َال ؟Mحَِصی ْلَه َِةبَا�ِكْلِ� َْىن�َتْ
ِة5یِريِه5ظلا ِيف اَذَك 5حَِصی  

Translation: If he writes the divorce and then verbally says “If Allah هلالج لج wills” or says the 

divorce verbally, then writes “If Allah هلالج لج wills” will this be correct? There is no narration for this 

scenario. However, it must be correct as mentioned in [al-Fatāwā] al-Ẓahiriyyah [meaning the 

istithnā is correct and divorces will not be effective].11 

It is essential to highlight that even when there is a written statement of divorce if the 

husband instantly adds with it “inshā Allāh” either verbally or writing it down, the divorce will 

 
11 Muḥammad Amīn `Ibn ’Abidīn, Radd al-Muḥtār ’Alā al-Durr al-Mukhtār, Vol. 3. Pg. 247. (Dār al-Fikr, 

1252H); al-Fatāwā al-Ḥindiyyah, Vol. 1. Pg. 378-379. vols (Dār al-Fikr, 1310H.). 
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not be effective. Also, any valid condition that the divorce is attached to will be considered in 

issuing the divorce. 

Divorce will be issued if an individual is compelled or forced to give his wife a divorce 

verbally. If a person is forced to divorce his wife and does not do it verbally, then the Islamic 

divorce is not issued. The same ruling is given if a man is forced to divorce his wife and he 

writes out a divorce on paper, and he even signs it, but he does not mention anything (any words 

of Ṭalāq) with his tongue, then the Ṭalāq is not affected. There will be no Ṭalāq as long as he 

does not mention anything verbally. Ibn Abidīn states in vol. 2 page 579, “If a man is forced to 

write out divorce for his wife, and he writes it out, then divorce is not affected, because the 

written word is in the place of text, which is done out of necessity, and there is no necessity here. 

It is stated such in ‘Khāniyyah’” Bahr al-Rā’iq mentions in vol. 3 page 246 “‘Bazzaziyyah states 

that if a man is forced to divorce his wife, and he writes out, ‘So and so, daughter of so and so is 

divorced’ the divorce is ineffective.”  

If the husband wrote out the divorce with pleasure/agreeing to it and signed his name on 

it, then the divorce will be affected, on the condition that he read out what he wrote or if the 

writer is someone else and the husband reads out what is written.12 

The rulings of Khula’ 

Another method of divorce can be issued through Khula’. Khula’ is a type of irrevocable 

divorce done when both husband and wife cannot continue living together, and the husband does 

not issue a divorce. The wife can then offer an agreed-upon monetary settlement in place of an 

irrevocable divorce from the husband. The husband is not to make unordinary demands for the 

Khula’. Instead, what is seen as reasonable is asking the amount of mahr, although more than the 

 
12 The Complete System of Divorce, pg. 49 
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mahr amount is permissible.13 Once the husband agrees on the offer made by the wife, an 

irrevocable divorce will be effective. The number of divorces will also be according to what was 

demanded from the husband or wife if the other side agreed. The husband will still be liable for 

spending upon the wife while she is in her waiting period.14 If the wife tries to get a Khula,’ but 

the husband disagrees and continues to wrong her, she can take the matter to an Islamic tribunal. 

The Islamic scholars or community leaders can then resolve the issue by issuing a divorce. 

Khula’ will be considered valid even in compulsion such as the government, court, or Islamic 

tribunal. 

Delegation of Divorce: Tafwīḍ, Wakālah, and Kitābah 

The right of divorce is given to the husband to issue directly except when the husband 

delegates the right of divorce to the wife or another person. This is called Tafwīḍ of divorces; it 

transfers the husband's right to give divorce to the wife or anyone that the husband elects. Tafwīḍ 

is carried out in three ways. The first is that the husband transfers the right of issuing the divorce 

directly to the wife. The second is through Wakālah, which is that the husband elects and 

confirms a representative to deliver the right of divorce to his wife on his behalf. Finally, there is 

Kitābah which is to issue the right of divorce to the wife through a written statement.  

The delegation of divorce directly to the wife is done in three ways. The first is that the 

husband gives the wife a choice to opt for divorce for herself. For example, he could say, 

“Choose for yourself divorce.” or “The matter is in your hands.” When this is mentioned, the 

wife has the right to choose divorce for herself from the husband as long as she remains in the 

gathering. If she stands up or gets busy with other work, then her right to give herself a divorce 

 
13  al-Fatāwā al-Ḥindiyyah (Dār al-Fikr, 1310H), VOL. 1. PG. 488. 
14 ’Alā al-Dīn Abū Bakr b. Mas’ūd al-Kāsānī, Badāi’ al-Ṣanāi’ fī Tartīb al-Sharāi’, Vol. 1. Pg. 379. vols 

(Dār al-Kutub al-’Ilmmiyyah, 567H).  
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becomes null. If she opts to give herself a divorce in the gathering, the effect will be, according 

to the husband's wordings, to delegate the divorce. If the words were explicit when delegating 

the divorce, then a revocable divorce will be affected. If the words were implicit when delegating 

the divorce, then an irrevocable divorce will take effect.15 Similar to the ruling of ṣarīḥ and 

kināyah divorce, delegating through explicit wording with the word of divorce will be considered 

ṣarīḥ, and words that are implicit in the delegation will be considered kināyah. The husband must 

have the intention of delegating divorce in implicit statements. This is regardless of if the 

delegation is given directly to the wife, to a representative, or a written statement. The delegation 

by the husband or the reply by the wife must be with the words “divorce” or “self” so there is no 

ambiguity. The husband will not have a choice in taking back this delegation, and he may add a 

condition for how long the delegation is given if he wishes. Delegation through wakālah is when 

the husband appoints an individual to be his representative to give the option of divorce. In this 

case, he appoints an individual to be his representative in issuing his wife the option of divorce. 

The husband has the choice of taking back this delegation until the option of issuing divorce is 

given to the wife. The last way of delegating the option of divorce to the wife is through writing. 

As soon as she receives the letter, she will have the option of divorcing herself or not. 

Divorce through a Wakīl. 

The husband has the right of appointing a Wakīl or representative to issue the divorce 

directly to his wife. This is different than delegating the option or right of divorce. In this case, 

the representative has gotten the right to issue the divorce directly to the wife without the need 

for her permission or choice. In Islam, whatever the right the husband possesses himself, he is 

allowed to make a representative for carrying out those rights. This includes marriage, Khula’, 

 
15 al-Fatāwā al-Ḥindiyyah (Dār al-Fikr, 1310H), VOL. 1. PG. 387-395.; Muḥammad Amīn `Ibn ’Abidīn, 

Radd al-Muḥtār ’Alā al-Durr al-Mukhtār (Dār al-Fikr, 1252H), VOL. 9. PG. 362. 
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issuing divorce, legal settlements, and other rights. The Islamic rules regarding Wakālah must be 

implemented. Wakālah is set up with an offer and acceptance of the offer of representation. The 

acceptance of the offer can be verbal, written, through the representative's actions, and through 

not denying the offer of representation.16 The representative must ultimately know that he/she is 

acting on behalf of the husband.17 If the representative does not know that he/she is acting on 

behalf of the husband, then the issuance of divorce through the Wakīl will be void.18 The 

representative only has the right to issue what the husband has delegated. For example, if the 

husband has only delegated one revocable divorce to the representative, then the representative 

cannot issue more divorces than one or change the type of divorce. There is not condition of 

piety or religion for the representative. Any right that an individual owns can be delegated to 

another. Under some circumstances, the husband also has the right to withdraw the delegation of 

issuing divorce from the representative. 

Consequences of Divorce. 

In addition to the Islamic laws mentioned in the previous chapters, few more laws are 

consequences and divorce derivatives. They have to do with the nature of Islamic divorce, the 

laws regarding ‘iddah, the time frame of Islamic divorce, property distribution, alimony, child 

custody, and child support. Abū Hurayrah, may Allah هلالج لج be pleased with him, narrates that the 

Prophet ملسو هيلع هللا ىلص said, “Three matters [are such that]: their seriousness is [taken as] serious, and their 

jesting is [taken as] serious- Nikkāḥ, Ṭalāq, and Raj’ah.” This means that if a person were to 

marry someone, issue divorce, or take their wife back in jest or seriousness, then the rulings will 

 
16 al-Mawsū’ah al-Fiqhiyyah al-Kuwaitiyyah (Dār al-Salāsil, 1427H), VOL. 45. PG. 13. 
17 al-Kāsānī, VOL. 6. PG. 20-23. 
18 al-Mawsū’ah al-Fiqhiyyah al-Kuwaitiyyah, VOL. 45. PG. 25. al-Fatāwā al-Ḥindiyyah, VOL. 3. PG. 562-

563. See reference below: 
ا 7ىتَح 1ََِاكَْولا لََمع ُطَْرش 1ََِاكَْولِ/ لیِكَْولا ُْملِ$َو

8
 .ُهُقَالَط َالَو ُهُعَْیب ُزوَُجي َال ،َعَ/ ْوGH َق7لََطف َُملَْعی َال لیِكَْولاَو ِهِتGHَرْما ِقَالَطِب ْوGH ِهِدْبَعِ عABَِْب ُهََْري= 7لكَو ْنَم 7ن

َاف .ِريِغ7صلاِ عِماiَْلا ِيف َىلاََعت e7ُا ُهَِمحَر ٌد7مَحُم َرَكَذ اَذَكَه
8

ا 7لكَو اَذ
8
lاَْسnً ق ًالیِكَو ُريَِصی َالpَُْراَتْخُْملا َوُهَو ،ِْملِْعلا ل . 
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apply, and the marriage, divorce, or taking back of the wife will be valid. The one who knows the 

rulings of divorce and does not know the rulings of divorce are the same. Issuance of divorce 

would apply to both regardless of if they knew the rulings or not. 

Grounds for Divorce. 

In Islam, the right to issue a divorce lies in the hands of the husband. In reality, the 

husband does not need any grounds to issue the Islamic divorce. However, “divorce is 

considered a morally undesirable act and as such should be based on sound grounds in order to 

avoid the sin of intentionally engaging in an abhorrent act.”19 Keeping that in mind, women are 

not left without any choice. If there is due reason or grounds, a woman may file a case with an 

Islamic court or a Shari’ah Council. The council or tribunal will look at the grounds of divorce 

explained in the jurists' books to determine what the best option going forward will either. They 

may counsel the couples, persuade the husband in issuing an Islamic divorce, help negotiate 

khula’ or unanimously pass an annulment or faskh of the marriage. Some of the grounds for the 

faskh are listed below. 

1. Cruelty, beating, or spousal violence. 

2. Husband is not providing residency, maintenance, or sexual intimacy. This includes 

the husband is unwilling to maintain with wife financially or incapable of maintaining 

the wife. This is based on a traditional setup. Many marriages today are based on the 

woman being financially independent and, as a result, may not be considered grounds 

for divorce. Also, issues with sexual intimacy include but are not limited to castration, 

impotence, or unwillingness to fulfill sexual rights. 

 
19 ‘UK-Divorce-Process-and-Its-Compatability-with-the-Sharīʿa.Pdf’ <https://www.irtis.org.uk/wp-

content/uploads/2020/05/UK-Divorce-Process-and-its-Compatability-with-the-Shar%C4%AB%CA%BFa.pdf> 
[accessed 26 February 2021]. 
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3. Husband is missing, or whereabouts are unknown.  

4. Husband oppresses the wife and does not fulfill her Islamic rights. 

5. Husband is insane or has such an illness that makes living with him difficult. 

6. There is no congeniality in the marriage. 

7. Adultery is committed. Though adultery is a grave sin in Islam, “committing grave 

sins do not impact on the suitability of the spouse as long as the rights of the spouse 

are met. Having said that, most couples would struggle in the relationship, and there 

is sufficient evidence in the tradition in which it is grounds for ṭalāq.”20 

Property Division. 

Property is divided according to ownership and not according to “marital estate.” This 

means whatever is in the ownership of the husband is for the husband. Whatever is bought and is 

in the ownership of the wife is for the wife. Anything that was paid for together will be divided 

according to the percentage paid by each party. The property of the husband will be separate 

from the property of the wife. The same rule applies to any liabilities. Anything owed from the 

husband is his debt, and anything owed from the wife is her debt. Anything liability that was 

shared must be divided between the two parties respectively. 

Child Custody and Support. 

The father is to provide for his children until they reach adulthood. This is regardless of if 

they are living with him or not. He is to pay for their basic needs in a reasonable manner that he 

can afford. It is not according to the father's income; instead, it is according to the children's 

needs. As far as child custody is concerned, it will be different for each case, but the jurists have 

mentioned general guidelines. The mother will have custody of the young children—the girls 

 
20 ‘UK-Divorce-Process-and-Its-Compatability-with-the-Sharīʿa.Pdf’. Pg. 3 
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until the age of nine and the boys until seven. Then the father has custody of the children from 

age nine of the daughter and seven of the sons till the marriage of the daughter or the son's 

puberty. The son then has a choice to stay either with the mother or the father.21 

Alimony. 

The husband is to pay for the wife's expenses and housing while she is completing 

her ’iddah. He is not required to pay any other expense after the ‘iddah. There is no division of 

the spouses' income and artificial calculations regarding how the income can be shared 

depending on the number of years of marriage. In Islam, only till the end of the waiting period is 

paid and not after it.22 

 

Section 3: Divorce in Civil Court 

After understanding the depth that the Islamic rulings go into regarding divorce and the 

Muslim jurists' statements regarding it, we will now examine the process of divorce in a secular 

judicial system. In this section, we will mainly step through the legal divorce process in the 

family courts of California and the United Kingdom. However, the process is very similar 

throughout the majority of the states and secular democracies. Secular democracies have a 

separation of “church and state” where citizens' religious law has no recognition in the secular 

law. In the United States, the federal judiciary operates and decides any matter as the 

Constitution requires. They have jurisdiction over cases involving the United States government, 

the Constitution or federal law, or controversies between states or the U.S. government and 

foreign governments. Family law, the matters of divorce and child custody are addressed in state 

 
21 Aḥmad b. Muḥammad Abū al-Ḥasan al-Qudūrī, Mukhtaṣar al-Qudūrī (Dār al-Kutub al-’Ilmmiyyah, 

428H), VOL. 1. PG. 173. 
22 Abū al-Ḥasan al-Qudūrī, VOL. 0. PG. 173. 
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court and not federal court.23 This is important as the process mentioned here may differ 

depending on the state laws. However, many states most likely will process the divorce in a 

similar manner due to Uniform Matrimonial and Family Laws.24 Each state may have different 

grounds on issuing a divorce, time frame, and requirements. We will be looking mainly at 

California's family law process while highlighting what happens in and after civil divorce in a 

secular society as the consequences of secular divorce. The process will be a prelude to the 

Fatāwā of the Muslim jurists that will come up in Section 4. The reader will also notice the flaws 

of artificial constitutions and appreciate Allah's Divine Law, the Highest. This section will 

examine the legal steps for divorce or legal separation in the California family court system, 

mainly while keeping in mind that the process will be similar to some changes to the laws and 

process in other states or countries. We will then discuss different forms of legal dissolutions and 

finally examine the secular consequences of divorce. 

Overview of the Court Process. 

The legal steps for a divorce, legal separation, or annulment of a marriage or domestic 

partnership are primarily identical. In most states and countries there few options to end the 

marriage or domestic partnership. The first option is a divorce called “dissolution of marriage” or 

“dissolution of domestic partnership” which ends a marriage or domestic partnership. After a 

couple is divorced, they are considered legally single. A divorce can be issued if there is an 

“irreconcilable difference”25 between the spouses. No reason or proof needs to be provided to the 

court in California. There is no guilty or non-guilty person from the court’s point of view. This is 

 
23 ‘Federal Courts & the Public’, United States Courts <https://www.uscourts.gov/about-federal-

courts/federal-courts-public> [accessed 22 February 2021]. 
24 These are legislative proposal addressed to fifty state legislatures. 
25 “Irreconcilable differences are those grounds which are determined by the court to be substantial reasons 

for not continuing the marriage and which make it appear that the marriage should be dissolved.” Excerpt from the 
California Family Code Section 2311. 
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why California is called a “no-fault” divorce state. The court’s main concerns are custody and 

visitations, child support, spousal support, property division, and who is responsible for paying 

debts. The minimum mandatory process time is six months in California, and it can take longer. 

Legal Separation does not end a marriage or domestic partnership. You cannot marry 

someone else as you are still married. Legal separation goes through all the same steps and 

processes as divorce, but the only difference is that the court does not end the marriage. There 

are many reasons why couples want to do this, such as wanting to live apart, personal beliefs, or 

other reasons. Annulment is when a court says marriage is not legally valid due to incest or 

bigamy. The process and forms filed for all three options are the same. Usually, it does not 

matter who is the first to file the divorce case as the court does not give any preference to the 

first person to file or a disadvantage to the person who responses to the case. The steps can be 

summed into four steps.26 

Step One: Starting the Case. The Petitioner is the person who files the first divorce or 

legal separation form with the court, fills it out, and files with the court clerk. They first need to 

figure out how they want to end their marriage. Will they be filing for a divorce, legal separation, 

or annulment? The Petitioner should also determine if they even have grounds for divorce 

according to the state, they file in. The grounds for divorce are different in each state as they are 

according to men's ethos and not Divine reasoning. The Petitioner can also try to work out an 

agreement with their spouse regarding their divorce. If they can reach an agreement, they can 

save on filing fees and save much time by avoiding going to court a lot. They can also get a 

mediator to settle what it is both parties need. This is an essential point in the process as we will 

discuss Islamic arbitration later in Section 6. The forms the Petitioner fills out are Petition-- 

 
26 ‘Options to End Marriage or Domestic Partnership - Divorce_or_separation_selfhelp’ 

<https://www.courts.ca.gov/1224.htm#panel8687> [accessed 23 February 2021]. 
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Marriage/Domestic Partnership (Form FL-100) and Summons (form FL-110). If there are 

children in the relationship, the Petitioner will also need to file a Declaration Under Uniform 

Child Custody Jurisdiction and Enforcement Act (form FL-105).  These forms are filed with the 

court clerk, who will stamp and return a copy of the Petitioner's filed forms. The legal divorce 

forms play a vital role in our discussion of civil divorce implications in Islam. They will be 

examined in the following Section 5. 

Step Two: Serving the Forms and Response. Someone who is eighteen or older, not the 

Petitioner, serves the spouse or domestic partner, called the Respondent, with all the filed forms. 

In addition, they will give a blank Response—Marriage/Domestic Partnership (Form FL-120) to 

the Respondent. The Respondent will have thirty days to file and serve a Response. The 

Respondent will decide if they want to file a response with the court or not. Suppose the 

Respondent decides not to file a response with the court. In that case, the judge can decide to end 

the marriage or dissolve the registered domestic partnership without hearing the Respondent’s 

side of the story. At this stage, they may also opt to get mediation and settle the case with the 

Petitioner by working out an agreement. If the Respondent decides to respond, they will have to 

file their Response within thirty days of being served. A server will then serve these documents 

to the Petitioner after the court clerk records them. 

Step Three: Disclosing Financial Information. The third step is that the parties will 

exchange financial documents that show what they own and owe. This is called “preliminary 

declaration of discourse.” The declaration of discourse helps both parties come up with a “fair 

way to divide their property and debt” according to their ethos. The Petitioner will, within sixty 

days of filing the Petition, fill out and have the following documents served on the Respondent: 

Declaration of Disclosure (Form FL-140), Income and Expense Declaration (form FL-150), 
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Schedule of Assets and Debts (Form FL-142) or Property Declaration (form FL-160), and all tax 

returns filed by the party in the two years before serving the disclosure documents. If the 

Respondent files a Response, they must also complete and serve the same documents on the 

Petitioner within sixty days of filing the Response. These documents are not filed with the court; 

instead, they are served to the other party, and a Declaration Regarding Service (form FL-141) is 

filed with the court stating that the disclosures were served. We will not be examining these 

documents as they do not impact Islamic divorce though we will mention them when discussing 

secular divorce consequences. This will, again, give us a better appreciation of Islamic Law 

when contrasted with secular-manmade law 

Step Four: Finalizing the Divorce or Legal Separation. The divorce becomes finalized 

when the court approves and signs a judgment. This process depends on whether or not the 

Respondent files a Response and whether the spouses can agree about the terms of the divorce. If 

the couple can reach an agreement, they may not need to go in front of the judge. There are four 

ways the process can be carried out depending on whether the Respondent files a Response or 

not and if there is a written agreement. The couple is not divorced until the court enters a 

Judgement (form FL-180). 

If the Respondent does not file a Response, which is called default, and there is no written 

agreement, then the Petitioner waits thirty days after Step Two is complete and prepares a 

proposed Judgment form along with any other need forms. This is called “True Default Case.” 

Suppose the Respondent does not file a Response, but there is a written agreement. In that case, 

the Petitioner attaches the signed and notarized agreement to the proposed Judgement form and 

any other needed forms. This is called a “Default Case with Written Agreement.” 
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If the Respondent does file a Response and there is a written agreement, then either party 

files Appearance, Stipulations, and Waivers (form FL-130) and the proposed Judgement with the 

written agreement attached and other needed forms. This is called an “Uncontested Case.” 

Finally, if the Respondent does file a Response, but there is no written agreement, then the 

parties must go to trial to have the judge resolve the issue. This is called a “Contested Case.”27 

Legal Consequences of Divorce 

 The court, in order to finalize the divorce must be provided with agreed-upon grounds for 

divorce. If the court does not find the grounds for divorce or if the couple cannot agree on the 

grounds for divorce, the divorce will not occur. Most states and democratic countries have the 

“irreconcilable difference” as a reason to substantiate the validity of a legal divorce. Some have 

other reasons that can be considered substantial grounds for divorce. The grounds for divorce in 

Islam were mentioned in Section 2 and can be compared and contrasted to secular law. Besides, 

the consequences of divorce in Islam are vastly different from divorce consequences in secular 

law. The following sections are summarized from the California Family Code and can be found 

on the California Legislative Information website. It is important to note that every state/country 

will have a difference. However, the point here is to examine the California process and laws and 

use that as a guideline in understanding other democratic-non-Muslim legal systems. In the same 

light, the Islamic legal discussion in Section 4 will be examining California's system in the eyes 

of Islamic Law. However, it will provide guidelines for other legal systems. 

 
27 ‘Fl107info.Pdf’ <https://www.courts.ca.gov/documents/fl107info.pdf> [accessed 23 February 2021]; 

‘Overview of the Court Process - Divorce_or_separation_selfhelp’ <https://www.courts.ca.gov/1225.htm> [accessed 
23 February 2021]. 
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Grounds for Divorce 

The Petition for Dissolution of Marriage must state the appropriate grounds for divorce 

upon which the dissolution of marriage is being sought. The appropriate grounds will be that 

which both parties agree upon and can substantiate, or the Petitioner wants to prove in court. 

Each state has unique grounds, so there must be enough proof to the court that the marital 

situation warrants a dissolution. California is a “no-fault” divorce state, which means that the 

spouse or domestic partner asking for the divorce does not have to prove that the other spouse or 

domestic partner did something wrong. To get a dissolution of the marriage or legal separation, 

one or both spouses just have to state that the couple cannot get along. This may be based on 

either of the following grounds, which shall be pleaded generally: Irreconcilable differences or 

incurable insanity. Irreconcilable differences are those grounds that have caused the irremediable 

breakdown of the marriage. This is determined by the court to be substantial reasons for not 

continuing the marriage. Incurable insanity is when with proof, including competent medical or 

psychiatric testimony, the spouse remains insane and has permanent legal incapacity to make 

decisions.28 

 In states other than California, such as the state of Illinois, substantial grounds may also 

include if one spouse is impotent, has abandoned the other spouse for a year or more, or if one 

spouse gives the other a sexually transmitted disease. The state of Mississippi has additionally 

adultery, idiocy, and wife’s pregnancy by another person at the time of the marriage as grounds 

for divorce.29 Other legal systems may have different requirements.  

 
28 California Family Code Section [2310 - 2313]. 
29 Melina Glusac, ‘The Most Surprising Divorce Law in 21 US States’, Insider 

<https://www.insider.com/us-divorce-laws-2019-2> [accessed 24 February 2021]. 
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Property Division 

California is a “Community Property” state. Community property is all property that was 

acquired during the marriage. This property will be divided equally (50-50) by the court if the 

parties cannot agree. For property division in a dissolution of marriage or legal separation of the 

parties, property acquired by the parties during marriage in joint form is community property. 

The court may award the community estate asset to one party on such conditions as the court 

deems proper to affect a substantially equal division of the community estate. All community 

property and debt acquired from the date of marriage until the marital cut-off date is divided and 

distributed equally. When spouses fail to reach an agreement independently, the Superior Court 

splits it equally. Marital property includes all earnings during the marriage, and everything 

acquired with those earnings. All debts incurred during marriage are marital. There are more 

detailed laws regarding Property Division, such as splitting pensions, retirement accounts, and 

marital home status. However, we will suffice with the general rule of property division.30 

Child Custody and Support 

When minor children are involved in a dissolution of marriage, and the parents cannot 

agree on the children's issues, the court will establish the custody order at its discretion. In 

deciding on the “best interest,” the court considers the following: (a) The child's health, safety, 

and welfare. (b) Any history of abuse by one parent or any other person seeking custody against 

any of the following. (c) The nature and amount of contact with both parents. (d) The habitual 

illegal use of controlled substances by either parent. There are two types of custody: physical 

custody or legal custody. Physical custody refers to the parent who has physical possession of the 

child most of the time. Legal custody refers to who has the right to make a big decision about the 

 
30 California Family Code Section [760, 770 – 772]. 
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child’s life, such as schooling, religious observations, psychological counseling, and medical 

providers. Both physical and legal custody can be held jointly or solely. According to the 

California Family Code, the child’s preference is given “due weight” and weighed against other 

factors. The court may also consider parental conduct during the marriage and the impact of 

parental behavior on the child.31 

 Child Support is based on the Income Shares model. Many states use this routine to 

establish child support. The Income Shares Model estimates the amount of support that would 

have been available if the marriage had not failed. This estimated amount is then divided 

proportionally to the parents according to each parent’s income. This routine considers both 

parents’ gross income and applies a percentage to it based on the number of minor children they 

have together. The court takes the combined income of both parents and works out the 

proportion each contributes. That figure is then divided proportionately based on each parent’s 

ability to pay and which parent has primary custody. In California, parents are obligated to 

support a minor child till the age of 18. Typically, child support payment continues until the 

child marries, dies, turns 18 and is not a full-time high school student, or turns 19, whichever 

occurs first. If a child is disabled, the court may also order that both parents support that child 

when they become an adult. More details on Child Support can be found in Family Code [4050 – 

4076].32 

Alimony 

Alimony or spousal support may be awarded to either party. A California court may 

award alimony in any amount and for any period of time that it deems just and reasonable based 

on the standard of living during the marriage. Child support takes priority over alimony. 

 
31 California Family Code Section [3000 - 3012]. 
32 California Family Code Section [4050 – 4076]. 
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Alimony is considered only after the children have been accommodated. The court will consider 

the time necessary to acquire and find appropriate employment, the standard of living established 

during the marriage, the duration of the marriage, the needs and obligations of each spouse, age 

and health, and any other factor the court deems just and equitable.33 

 

Section 4: The Fatāwā regarding Civil Divorce in Islam 

After examining the Islamic divorce process and laws and the secular divorce process and 

its laws, we can now piece them together to understand the impact of a civil/secular divorce in 

Islam. Section 4 and Section 5 are the most critical sections in this paper as all the prerequisites 

are covered to now explore the Fatāwā of the jurists. A Fatwā, Fatāwā is plural, is, in essence, an 

answer to an Islamic question. Customarily the word has been used for legal Islamic precedents 

and declarations. A Fatwā can be for general use if it is circumstances, and the answer is 

regarding something generic. Most of the time, a Fatwā is specific to the locality and 

circumstances that were inquired about. These specific Fatāwā cannot be used as a copy-paste 

rule in other circumstances. Instead, the study of such Fatāwā provides insight and legal 

precedence into the application of Islamic Law in society. This insight and legal precedent can 

then be applied to the legal system in question, as we will do in Section 5. This section will study 

those Fatāwā that have set legal precedents for validity or invalidity of civil divorce in Islam. The 

background of these Fatāwā is the same because the questioner is asking from a secular 

country/legal system with a non-Muslim judge. The central question that will be addressed is, 

“Does a civil divorce count as a valid Islamic divorce in a non-Muslim secular legal system? If it 

 
33 California Family Code Section [4320 – 4330]. 
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does not, then why not? If it does, then how many divorces and what type of Islamic divorce(s) 

are they? Will it matter who is the Petitioner and who is the Respondent?”  

We will take a closer look at all the critical aspects highlighted in the books of Fatwā. 

Most of the Fatāwā are similar in their rulings and reasoning, so we will only suffice on the 

critical aspects highlighted within them instead of citing each and every one of the forty-some 

Fatāwā that were examined for this paper. In the next section, we will use this understanding and 

practically apply the Fatāwā in the California legal divorce process to determine if divorce 

occurs or does not. 

Summary of the Fatāwā 

As the case is in any question, there are two sides to the discussion. There is the side of 

those that have stated that Islamic divorce does occur and the side of those that say Islamic 

divorce does not occur. Those who state that Islamic divorce does occur claim that the husband 

has made the judge/court through the legal process a wakīl or agent of his to divorce his wife. 

Section 2 discussed the Islamic law regarding the husband's right to divorce his wife and assign a 

representative to carry out the issuance on his behalf. Some of the Fatāwā mention that instead of 

making the judge an agent, the husband has delegated, made Tafwīḍ, the option of issuing a 

divorce to the judge. The Islamic law regarding delegation was also discussed in Section 2. Some 

state that it would not matter who the Petitioner is and who the Respondent is as. The reason for 

this is that the husband has the right to issue divorce, so if he is the Petitioner, he intends to make 

the judge his representative to issue a civil and Islamic divorce. When the husband is the 

Respondent then he is signing the legal divorce documents with the intention of divorcing his 

wife in civil and Islamic law. Some have said that it will only be a valid Islamic divorce if the 

husband is the Petitioner or chooses not to respond (defend) the divorce process, which may 
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imply that when he signs the documents, he is agreeing/pleased with the decree or Judgement of 

the court. 

 On the other hand, there is the side of those jurists who say no Islamic divorce occurs 

through a civil divorce. The reason mentioned is that there is no Islamic divorce taking place is 

because there is no evidence of Islamic divorce throughout the entire civil divorce process. They 

state that a non-Muslim judge cannot rule atop a Muslim (which is agreed upon from both sides). 

The Fatāwā state there is no viable evidence that the secular judge is made as a wakīl acting on 

behalf of a party's side. Nor is there any viable evidence that a husband who is compelled to sign 

a court document divorcing his wife in secular law is valid in Islam. In Islam signing or writing a 

document forcefully to issue a divorce while the man can speak is not valid.34 Some jurists have 

even mentioned that the legal/secular marriage bond is entirely different from an Islamic legal 

bond, and secular legal systems are only legal systems for secular bonds and have no control 

over religious bonds. The entire point of a democracy is to separate “church and state,” so how 

then can a process of breaking a secular bond be used to break a religious bond when the courts 

themselves claim they do not have any jurisdiction in religious law35  

All the aspects mentioned in the Fatāwā will be broken down and examined in detail. We 

will be mainly reviewing the Fatāwā from Fatāwā Mahmudiyyah, Fatāwā Dār al- ‘Ulūm 

Zakariyya, Fatāwā Dar al- ‘Ulūm Deoband, Kitāb al-Nawāzil, Aāp Kay Masā’il Aur Unka Hal, 

Stance of Indian Islamic Fiqh Academy, Fatwā of Darul Iftaa Mahmudiyyah (Muftī Ebrahim 

Desai), Fatwā of Muftī Muhammad ibn Adam al-Kawthari, Fatwā of Muftī Amjad M. 

Mohammed, and the Fatwā of Darul Ifta Birmingham. 

 
34 Muhammad Salmān Mansūrpūrī, Kitāb al-Nawāzil (Karachi, Pakistan: Darul Isha’at) VOL. 10. PG. 89. 
35 ‘Public » Askimam’ <http://www.askimam.org/public/question_detail/33926> [accessed 25 February 

2021]. 
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Muslim or Non-Muslim Judge in a Secular Legal System 

There are no issues for Muslims living in a Muslim legal system to go to the court that 

upholds Divine Islamic Law for their divorce, Khula’, or dissolution. The issue comes up with 

Muslims are living in secular legal systems. There are few possibilities then for Muslims 

depending on the legal system they live under. The first is the government assigns a Qāḍī 36 to 

pass Judgement on the affairs of the Muslims. The Qāḍī must be independent in passing 

Judgement without any government influence and must adhere to the Islamic Judicial system. If 

that is not possible, the government can assign a Muslim judge who will follow the Islamic 

Judicial system to pass his verdicts. If that is not possible, then the Muslims should come 

together and form a tribunal of scholars who will handle and arbitrate the Muslims' affairs. This 

tribunal will be taking the position of a Qāḍī. We will see more on Religious arbitration in 

secular law and protocols for tribunals in Section 6. Shaykh Ashraf ‘Alī Thānawī writes in al-

Hīlah al-Nājizah:  
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36 A Muslim judge that is independent in their ruling either by being appointed by the government as the 
judge for Muslim affairs or having an Islamic government or state appoint him. They are only confined to the 
rulings found in Islamic Law and must follow the protocols set by the Islamic Judicial system. Muftī Maḥmūd 
Ḥasan Ghangohī, Fatāwā Maḥmūdiyyah, VOL. 13. PG. 170. 

37 Ashraf ‘Alī Thānawī, al-Hīlah al-Nājizah, (Karachi, Pakistan: Darul Isha’at). Muftī Maḥmūd Ḥasan 
Ghangohī, Fatāwā Maḥmūdiyyah, VOL. 13. PG. 168-169. 
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 Translation: “The wife should firstly try to attain a khula’ from the husband. After 

trying if that is not possible, then under the dire circumstance, there is leeway to act upon 

the Maliki Madhhab rulings. The circumstance of separation is such that the woman 

should take her case to an Islamic Qāḍī or a Muslim judge. In the absence of these, she 

should take the case to a tribunal of Muslims….” 

This excerpt for al-Hīlah al-Nājizah shows that the order for bringing the case to justice is that a 

woman can take her case to a Qāḍī or the Muslim judge whom the government has appointed to 

handle the affairs of the Muslims. If both of these are not present, then an Islamic tribunal of 

scholars. It is widely known in the Islamic legal law that a non-Muslim cannot be a judge atop a 

Muslim. Fatāwā Mahmūdiyyah mentions,  
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  Translation: “The verdict of a non-Muslim judge is not sufficient in Islam. Either 

the husband should be persuaded to issue a divorce, or the issue should be taken to a 

Muslim judge to have him make faskh of the nikkāḥ or process a khula’. After this, it is 

permissible to marry someone else after the ‘iddah is completed.” 

There is no difference of opinion in this regard. This is also the rule if a jury judges the case. If in 

the jury there is even one non-Muslim, then their Judgement atop a Muslim will not be valid. 

There is some discussion regarding a Muslim judge in a secular state. In a secular state, the 

government does not interfere with religious law; the judge upholds the laws and constitution 

under which he is conferred with jurisdiction. It is not in his jurisdiction to pass a judgment 

according to any religious law. The condition stipulated for the validity of a Muslim judge's 

 
38 Muftī Maḥmūd Ḥasan Ghangohī, VOL. 13. PG. 173. 
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judgment regarding Islamic divorce is that the court's protocol and the judge must be per the 

Islamic Judicial system. If it is not, then the ruling of the Muslim judge will not be valid for 

divorce. For this reason, in California or other secular legal systems where the Muslim judge 

cannot implement Islamic Judicial law, the Muslim judge will not be sufficient to issue an 

Islamic faskh, dissolution of marriage, or Islamic divorce. 

 ‘Allamah Al-Kāsānī mentions regarding a non-Muslim judge,  

 39-فذقلا د¥ نم ةمالسلا اهنمو رصبلا اهنمو ةیرحلا اهنمو مالسٕالا اهنمو غولبلا اهنمو لقعلا اهنم طئارش اهل ءاضقل� ةbحالصلا

Translation: “There are conditions for the qualities of being a judge. Among the qualities 

are intellect, maturity, Islam, freedom, sight, and being free from false allegations.” 

Fatāwā Dār al- ‘Ulūm Zakariyya cites Fatāwā Raḥimiyyah (8/377), Kifāyah al-Muftī (6/132), 

and `Īḍāḥ al-Nawādir (152) to prove that a non-Muslims judge’s verdict for divorce or 

dissolution is not valid.40 The Indian Fiqh Academy explains the boundaries of what is 

permissible for a non-Muslim judge to pass Judgement atop a Muslim and what is not also in 

great detail. 

 In conclusion, the Judgement of divorce, khula’, or dissolution of marriage by a non-

Muslim judge is not allowed upon a Muslim. A Muslim judge's judgment that does not follow the 

Islamic Judicial system is not allowed upon a Muslim. The only possibility for a valid judgment 

is if the secular government allows arbitration to an Islamic Qāḍī or tribunal to pass judgment on 

the case per the Islamic Judicial system. 

 
39 al-Kāsānī, VOL. 7. PG. 3. 
40 Muftī Riḍā al-Ḥaq, VOL. 4. PG. 272-273. Muftī Muḥammad Yūsuf Ludhyānwī, VOL. 5. PG. 400-401. 
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Wakālah and Tafwīḍ in Secular Divorce 

The three most important aspects of whether or not a civil divorce is counted as an 

Islamic divorce comes down to understanding wakālah, tafwīd, and signing court documents 

unwillingly or willingly. The Islamic laws that were mentioned in Section 2 must be kept in 

mind with all the mentioned conditions. From amongst the senior Muftīs that consider that there 

is wakālah or tafwīd taking place in the process of the court are: Muftī Riḍā al-Ḥaq (Fatāwā Dar 

al- ‘Ulūm Zakariyya), Muftī Mohammed Tosir Miah (Darul Ifta Birmingham), Muftī 

Muḥammad ibn Ạdam (Darul Iftaa, UK), and the stance of the Indian Fiqh Academy. These 

scholars consider the filing of the divorce or legal separation to be in the meaning of wakālah. 

That when the husband is filing the application to start the process of civil divorce as a 

Petitioner, he is asking the court to issue the divorce on his behalf. The result will be that the 

marriage will end through one irrevocable divorce from the court through the husband's 

representation. The ‘iddah will commence when the final Judgement or Absolute Decree is 

passed. This was the case if the husband is the Petitioner.  

Suppose the wife happens to be the Petitioner. In that case, the Fatāwā agree that an 

Islamic divorce will be issued only if the husband signs the divorce documents willingly and 

intends to give an Islamic divorce. If the husband does not sign the papers with the willingness 

and intention to give an Islamic divorce, then the divorce will not occur. We will see more 

evidence regarding signing court documents unwillingly. Muftī Muḥammad ibn Ạdam has 

mentioned, “signs and gives his ‘clear’ and ‘absolute’ consent for the divorce to go ahead” as a 

condition for the husband when signing the court documents. Muftī Mohammed Tosir Miah has 

mentioned citing ‘Ibn’ Ābidīn, “if a person is forced to divorce his wife and he divorces her with 

written words then the divorce will not occur as the written word is equivalent to verbal divorce 
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where there is a need” therefore the willingness and intention of the husband must be present 

when signing. Muftī Riḍā al-Ḥaq mentions two seniors when Islamic divorce will be issued 

through wakālah when the wife is the Petitioner, and the husband signs the documents. The first 

is that the husband permits the judge to process the divorce and the other scenario is that the 

husband is hopeless that there is no other option he has as the court will eventually issue the 

divorce, and he willingly writes or signs the divorce. He states,  
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Translation: “(1) The legal process started. Moreover, the husband receives a notice from 

the judge, and the husband gives full permission to the judge to continue. In this case, 

ṭalāq will occur. (2) When the legal process started, and the husband receives a notice 

from the judge. Then he meets with his lawyer, who gives him the counsel that by 

defending the case nothing, but more expense and time will be spent. The court has 

decided that there will be separation. Therefore, with the husband's willingness, the 

lawyer writes that both parties should be separated, or the husband signs on the divorce 

documents willingly. In this case, also there will be ṭalāq.” 

Muftī Riḍā al-Ḥaq then quotes al-Fatāwā al-Hindiyyah regarding the wakālah and writes, 

)٤٠٦\١( سل®ا ىل< رص�قی ملو الی»وت ناك يتٔ"رما قلط ل§رلا لاق اذٕا   
 )٤٠٧\١( هتلاكوب ملعی مل نٕاو قیلطتل� الی»و نالف ريصیو نالف اهقلطف تبهذف ،كقلطی ىتح نالف ىلٕا يقلطنا هتٔ"رمال لاق اذٕا

 
41 Muftī Riḍā al-Ḥaq, Fatāwā Dār al-’Ulūm Zakariyyā (ZamZam Publisher), VOL. 4. PG. 273-275. 
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This citation from al-Fatāwā al-Hindiyyah shows that the wakālah would be correct as it will not 

be limited to that same gathering. The representative would be considered a representative even 

if he did not know that he was made a representative. The jurists have stipulated that he should 

know that he is acting as a representative of someone else.  

To summarize the stance of the Fatāwā that say that civil divorce will count as an Islamic 

divorce due to wakālah taking place is by the husband being the Petitioner or the husband 

signing documents that were served on him by his own willingness and intention to issue a 

divorce. All other scenarios will not constitute an Islamic divorce. 

  Now we will examine the arguments of the senior Muftīs that state there is no evidence of 

wakālah taking place in the court process. They are Muftī Maḥmūd Ḥasan (Fatāwā 

Maḥmūdiyyah), Muftī Ebrahim Desai (Darul Iftaa, SA), Muftī Amjad M. Mohammed (Institute 

for the Revival of Traditional Islamic Sciences). The Indian Fiqh Academy has many research 

papers of scholars that state the is no evidence of wakālah taking place. It must be noted that 

there is no difference amongst the scholars regarding if it is permissible to issue divorce through 

wakālah or making a non-Muslim a representative of the husband. The discussion is mainly 

around the neutrality and role of a secular judge, the lack of evidence for making an independent 

judge a representative of the husband or wife and signing court documents unwillingly. In 

addition to this, all the Fatāwā that mention there is wakālah taking place have not cited any 

details on the actual divorce process and what documents are being considered concerning an 

Islamic divorce. 

The neutrality and role of a secular judge are defined in few ways. The first and foremost 

way is defining the jurisdiction and competency of the judge to uphold the law. Judges are 

independent in interpreting the law according to the case at hand. The neutrality of a judge 
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prevents them from being partial to one party over the other. This will be evident if a judge is 

made a representative of one of the parties in the divorce. For example, if the husband is the 

Petitioner and wants a divorce while the wife does not. If we assume that the judge or the court is 

a representative of the husband in issuing an Islamic divorce, then the judge has not ruled in the 

couple's best interest; instead, has been biased to fulfill the representation of the husband who 

wanted the divorce. The same is true if the Petitioner is the wife. Looking at secular law, we 

know this does not happen. 

The judge is impartial and independent in their ruling and never assumes representation 

from any party from the case. Had there been the option of having a judge as a representative, 

then what would be the point of hiring an attorney to respond or petition a case. The California 

Code of Judicial Ethics establishes standards for judges' ethical conduct on and off the bench and 

judicial office candidates. It defines ““Impartial,” “impartiality,” and “impartially” to mean the 

absence of bias or prejudice in favor of, or against, particular parties or classes of parties, as well 

as the maintenance of an open mind in considering issues that may come before a judge.” 

Furthermore, Canon 1, titled “A judge shall uphold the integrity and independence of the 

Judiciary.” states, “Deference to the judgments and rulings of courts depends upon public 

confidence in the integrity and independence of judges. The integrity and independence of judges 

depend in turn upon their acting without fear or favor. Although judges should be independent, 

they must comply with the law and the provisions of this code.” 

Canon 3B of the California Code of Judicial Ethics mentions,  

“Canon 3B (1) is based upon the affirmative obligation contained in Code of Civil 

Procedure section 170. A judge shall be faithful to the law regardless of partisan interests, 

public clamor, or fear of criticism, and shall maintain professional competence in the law. 
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(5) A judge shall perform judicial duties without bias or prejudice. A judge shall not, in 

the performance of judicial duties, engage in speech, gestures, or other conduct that 

would reasonably be perceived as (a) bias, prejudice, or harassment, including but not 

limited to bias, prejudice, or harassment based upon race, sex, gender, gender identity, 

gender expression, religion, national origin, ethnicity, disability, age, sexual orientation, 

marital status, socioeconomic status, or political affiliation, or (b) sexual harassment.” 

It can be understood entirely from the Code of Judicial Ethics that it is highly far-fetched to 

assume that the judge or the court can be considered a representative of the wife or husband. 

Doing so will violate the Code regardless of if there is a contest or opposition from the other 

party. The judge must do what he/she deems is in the best interest of the couple. In addition to 

that, each state and legal system has its own grounds for divorce. If those grounds are not met, 

the judge (regardless of if he/she can be a representative) cannot issue a legal divorce or 

separation. They are confined to the interpretation of their respective judicial law. If they do act 

in favor of one side or have a bias towards one side, they can be disciplined due to Judicial 

misconduct.42 The question may arise, “Does the judge/court even have to know that they are 

made representative?” Though there is a difference of opinion regarding if the representative has 

to “accept” the proposal of the representation and if the representative knows that he/she is a 

representative; there is no difference of opinion regarding the fact that the representative should 

recognize that they are enacting something on behalf of the represented individual. In addition to 

that, the acceptance of representation here, in this case, is being rejected by the judge and court 

due to the neutrality and impartiality they must maintain, as we read in the California Code of 

Judicial Ethics. 

 
42 ‘CJP | Commission on Judicial Performance’ <https://cjp.ca.gov/> [accessed 26 February 2021]. 
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Overall, by examining these codes, we understand that the judicial system's neutrality and 

impartiality do not allow for implied and assumed wakālah. The only possibility for a valid 

Islamic divorce through civil divorce is not wakālah but rather tafwīḍ. This is when the husband 

delegates the option of divorcing his wife to someone else. As mentioned in Section 2, the 

difference is that in wakālah, the representative must carry out what they are made responsible 

for regardless of if they want or not. In Tafwīḍ, the husband is giving the option that if the person 

deems appropriate, then they may issue an Islamic divorce to their wife. Tafwīḍ here will be in 

the sense of giving the judge tamlīk or ownership of the divorce, which is given according to his 

will. This has no impact on the independence and impartiality of the judge. 

Signing Court Document 

It is well known and already discussed earlier that the husband can issue divorce through 

a written document. In addition, he may sign on documents prepared by others that he attests to. 

The question now is if a husband is forced to sign court documents, will Islamic divorce still take 

place? What are the limits of being forced? Ibn ’Ābidīn mentions that there are two types of 

force. That is muljī and ghyr muljī. Muljī is when a person’s life is threatened. Ghyr muljī is 

when a person will be physically harmed. “The jurists have added that if the individual who is 

being forced to divorce his wife is from a respectable background, then ghayr muljī will be 

considered a sufficient enough force. If, however, the individual is from a rough or aggressive 

background, then muljī will be considered as a sufficient enough force.”43 Ibn ’Ābidīn also 

mentions that if a man is forced to write out a divorce for his wife, and he writes it out, then 

divorce is not affected, because the written word is in the place of text, which is done out of 

necessity, and there is no necessity here. 

 
43 ‘Written Divorce | Darulifta Birmingham’ <http://daruliftabirmingham.co.uk/written-divorce/> [accessed 

25 February 2021]. 
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This shows that if a husband signs any documents unwillingly without his pleasure of 

issuing a divorce, then the divorce will not occur. The only way signing court documents can be 

considered as issuing a divorce is if he is willing and pleased. It must also be kept in mind that in 

the documents of California Family Law, the “Response” has multiple options. So, responding 

does not indicate agreement of the husband in any way. 

Settlement Agreement and Civil Bond in Secular Divorce 

A written agreement is allowed through all the stages of civil divorce. This is a written 

document that both sides agree to and conform to. This can be used to issue an Islamic divorce if 

it is written in that way. This is probably the best method for a couple to use in the legal system 

for an Islamic divorce as it allows them to agree on many of the issues themselves. They can 

make all the decisions according to Islam's laws and include that the husband will issue an 

Islamic divorce. 

 All contracts in law are separate and different from each other. A person may have 

a contract or bond within the state that recognizes or records their marriage within the secular 

law system. At the same time, a person may have religious contracts or bonds that are not 

recognized by secular law but has its own system. The Fatwā of Darul Iftaa Mufti Ebrahim Desai 

mentions, 

“If a married woman requires a divorce from a secular court, the judge considers her 

request and issues a decree according to the requirements of the secular legal system in 

effect in the country in question. It cannot be assumed that the decree of a civil divorce is 

also a decree of Ṭalāq, according to Shariah. Such an assumption is contrary to reality as 

the judge does not even intend to issue a decree of ṭalāq…. Further to the above in 

Shariah, a mere consent to divorce followed by the confirmation of the judge does not 
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constitute ṭalāq. If according to the wording of the document one assumes the consent of 

divorce to be tawkeel (Deputation) to the judge, then this must be interpreted within the 

context of the justice system within which he is acting.  The documents are to administer 

a civil divorce. If the consent is interpreted to depute the judge to issue a decree of 

divorce on his behalf, in that case too, the tawkeel will be confined to issue a civil 

divorce and not a shar’i ṭalāq. The husband did not give general empowerment to the 

judge to issue a shar’i divorce as well. In fact, the husband is empowered in Shari’ah to 

issue a verbal divorce by himself. He does not need to depute anyone for that, and neither 

is that the purpose in civil divorce documents.” 

Secular law is only confined to what it has jurisdiction over. It does not cross over what its own 

mandate is, which is not to dictate religious rulings. The separation of church and state allows 

that the state will not interfere with “church,” which means any religion” nor will any religion 

interfere with the state's laws. So, the paperwork and proceeding are all confined to the civil 

marriage record and not the Islamic marriage. 

Conclusion of the Fatāwā 

In conclusion, examining the complete process of civil divorce through an Islamic lens 

shows no evidence of wakālah, a husband signing a divorce document unwillingly is not 

considered an Islamic divorce, and that the bonds and contracts of secular law are bound to the 

jurisdictions of secular law. The question now is, “Is there any way that a civil divorce can be 

considered Islamic divorce?” The two ways mentioned above were if the husband is the 

Petitioner or the husband responds willingly and agrees to an Islamic divorce in both cases. The 

way this would be is that the husband makes tafwīḍ of divorce to the judge at his/her will when 

the Judgement is passed. He must also intend to divorce his wife in Islam as the bonds of secular 
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law are different from Islamic law. This would be considered an irrevocable divorce through 

implicit words as the words on the form only apply to the jurisdiction of the secular law and not 

to Islamic law  

 

Section 5: Application of the Fatāwā 

We will step through all the relevant legal forms from the California divorce process. All 

the relevant forms are attached to the end of this Section. The purpose is to apply what we have 

examined and understood in the last section to answer the question, Does a civil divorce count as 

an Islamic divorce? 

Petition – Marriage/Domestic Partnership (FL-100) 

Form-100 question 5 states,  

“Petitioner requests that the court make the following orders:  

5. LEGAL GROUNDS (Family Code sections 2200–2210, 2310–2312)  

a. Divorce or Legal separation of the marriage or domestic partnership based on 

(check one): (1) irreconcilable differences. (2) permanent legal incapacity to make 

decisions. 

b. Nullity of void marriage or domestic partnership based on 

(1) incest. (2) bigamy. 

c. Nullity of voidable marriage or domestic partnership based on 

(1) petitioner’s age at time of registration of domestic partnership or marriage. 

(2) prior existing marriage or domestic partnership. 

(3) unsound mind. 

(4) fraud. 
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(5) force. 

(6) physical incapacity.” 

From the three options that the Petitioner is requesting the court, two of them could have an 

impact on Islamic marriage. The first option (a) is an explicit divorce statement that could result 

in a revocable Islamic divorce. The third option (b) is also an explicit statement for annulment of 

a marriage due to the legal age of the Petitioner or other reasons that could be selected by the 

Petitioner. Islam does not have a legal age for marriage and there are Islamic grounds for 

annulling a marriage if there is unsound mind, fraud, force or other reasons. But as we disused 

earlier in the last section, this faskh44can only be carried out by an Islamic Qāḍī or unanimously 

by a tribunal of Islamic scholars. As there is no Islamic judiciary in California law, there will be 

no effect if the Petitioner chooses option (c). The only real possibility for having an impact on 

the Islamic marriage is if the husband chooses option (a). This could give wakālah or tafwīḍ to 

the judge to issue the divorce. If the wife is the Petitioner, then nothing happens in Islam. It will 

be seen how the husband then responds. Either he will deny or contend in which case, no Islamic 

divorce will occur. Or he will with intention of Islamic divorce also request the court for a 

divorce in which case an Islamic divorce will occur.  

Summons – Family Law (FL-110) 

Form-110 is basically a notice to the Respondent of the legal action that is taking place against 

them. One part mentions in it is the consequence of not responding to the Petition. It states, “If 

you do not file your Response on time, the court may make orders affecting your marriage or 

domestic partnership, your property, and custody of your children. You may be ordered to pay 

 
44 The difference between a Islamic divorce and faskh is that the Islamic divorce is under the prerogative of 

the husband. Faskh is not under the choice of the husband rather needs an Islamic Qāḍī or a tribunal of Islamic 
scholars. Faskh is as if there was not marriage. This is why it won’t count as a divorce from the three divorces. If the 
couple decide to marry again, they will have the same number of divorces left as they had before the faskh. 
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support and attorney fees and cost.” This is interesting as some of the scholars claimed that if the 

husband is the Respondent and does not respond or defend his case, this is a sign of his 

willingness and permission to issue a divorce. However, it is clear from Fl-110 that not 

responding does not show the husband’s willingness to issue a divorce; instead, it is a sign that 

the husband does not have anything else to say to the court or has completed presenting evidence 

to the court regarding the condition of his marriage, property, and custody of children. Another 

point is that if the husband does not respond, then it can be in the meaning of acceptance of 

removing the legal bond but not the Islamic or not to spend money on litigations. In the end, as 

long as the willingness to issue an Islamic divorce is not found from the husband, his lack of 

Response will not be a sign of his accepting the divorce. 

Response—Marriage/Domestic Partnership (FL-120) 

Form-120 question 5 states,  

“Respondent requests that the court make the following orders: 

5. LEGAL GROUNDS (Family Code sections 2200–2210; 2310–2312) 

a. Respondent contends that the parties never legally married or registered a 

domestic partnership. 

b. Respondent denies the grounds set forth in item 5 of the Petition. 

c. Respondent requests 

(1) [] Divorce [] Legal separation of the marriage or domestic partnership 

based on 

(a) irreconcilable differences. (b) permanent legal incapacity to make 

decisions. 

(2)  Nullity of void marriage or domestic partnership based on  
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(a) incest. (b) bigamy. 

(3) Nullity of voidable marriage or domestic partnership based on 

(a) respondent’s age at time of registration of domestic partnership or 

marriage. 

(b) prior existing marriage or domestic partnership. 

(c) unsound mind. 

(d) fraud. 

(e) force. 

(f) physical incapacity.” 

From the options in question 5, two options may have an Islamic impact if the Respondent is the 

husband. There will not be any Islamic impact if the Respondent is the wife. Option (b) shows 

that the husband does not agree to issue an Islamic divorce. This is regardless of if he files this 

Response form or not. Option (c) choice (1) can show that the husband has now agreed to issue a 

divorce through wakālah or tafwīḍ. 

Judgment (FL-180) 

Form-180 item 4 states,  

“THE COURT ORDERS, GOOD CAUSE APPEARING 

4. a. Judgment of dissolution is entered. Marital or domestic partnership status is 

terminated, and the parties are restored to the status of single persons 

(1) on (specify date): 

(2) on a date to be determined on noticed motion of either party or on stipulation.” 

If the tafwīḍ continued till the Judgement form is filed, then in item 4, the divorce could be 

issued according to the date. The way to understand the Judgement is as follows: 
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Husband is the Petitioner: 

1. The husband files the Petition with the intention of giving the court/judge the ownership 

of issuing his wife an Islamic divorce when they determine. An intention such as this 

would be, “By filing the Petition, I am giving the court/judge the option of divorcing my 

wife when and if they wish.” This would keep with the neutrality of the judge and allow 

tafwīḍ to take place. In addition, the intention is needed to carry out a judgment on the 

Islamic marriage through tafwīḍ and not just the civil marriage. The condition of “when 

and if” the court wishes are needed as the majlis of the court is limited, and there are 

many days between each filing which can void the tafwīḍ unless the condition of “when 

and if” is added. 

2. The wife may or may not file the Response. At this stage, since the right of Islamic 

divorce is given to the husband, any opposition from the wife's side will not matter. 

3. When the Judgement is signed, the wife will receive one irrevocable divorce. The 

explanation of this is in the Petition. The husband selects “divorce or legal separation” 

which is an explicit statement for a revocable Islamic divorce. The husband's objective is 

not to have a revocable Islamic divorce instead to end the marriage. In legal terms, the 

word “divorce” means to end and separate. This carries the meaning of an explicit, 

irrevocable divorce, not an explicit revocable Islamic divorce. This is only in legal 

documents. If a person were to verbally say the words of divorce in any other setting 

other than a legal on it would indicate an explicit Islamic revocable divorce. In the legal 

system, the meaning of the word “divorce” is to end the marriage altogether. This is later 

supplemented by the Judgment's wordings, which is “Judgement of dissolution is 
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entered.” Dissolution is the legal jargon for divorce. See California Family Code 

Division 6 Part 3 Chapter 2 for more details on this. 

Wife is the Petitioner: 

1. The wife files the Petition for the court to persuade and pressure the husband to issue her 

an Islamic divorce 

2. The husband may or may not file the Response.  

a. Suppose he responds and checks option (c) box (1) with the intention of giving 

the court/judge the ownership of issuing his wife an Islamic divorce when they 

determine with all the condition that was mentioned in the section above, then at 

the end, when the judge passed Judgement. In that case, one irrevocable divorce 

will be issued. If he responds but does not intend to issue an Islamic divorce or 

does not intend to prolong the tafwīḍ till the court or judge decides, then there will 

not be an Islamic divorce even if he checks the “requests divorce” option. This 

may be considered as if the husband is opting to give an explicit divorce 

regardless of if he wants to or not.45 If he does not want to but still chooses option 

(c) instead of option (b) as he does not want to go into ligations and financial 

burdens, then the Islamic divorce will still not occur. This is because he did not 

intend to break the Islamic marriage and has not intended to give the court/judge 

ownership of his right to divorce his wife. The only thing this could mean is to 

undo the legal and civil bond, not the Islamic one. 

b. If he does not respond as he does not want to go into ligations and financial 

burdens, then the Islamic divorce will still not occur. This is because he did not 

 
45 As in the matters of Islamic divorce, the serious is taken as serious and the unintentional is taken as 

serious. 
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intend to break the Islamic marriage and has not intended to give the court/judge 

ownership of his right to divorce his wife. Not responding is not an indication that 

the husband is pleased with the court issuing an Islamic divorce. The California 

Court mentions as options when papers are served, “You can do nothing - which 

means that whatever your spouse or domestic partner is asking for in the Petition 

will probably be granted. The judge will base his or her decision about property, 

support, custody, and visitation (if you have children together) only on what your 

spouse or domestic partner has requested in the Petition. This situation is called a 

“true default” because you are “defaulting” by not responding and are not 

involved at all. In a “true default” you are giving up your right to participate in the 

case.” This shows that the court will “probably” grant what is on the Petition and 

furthermore will decide on property, support, and other things. Not being involved 

is not an indication of agreeing to the divorce legally and Islamic. Most of the 

time, having a true default case is less financial burden, or the husband does not 

have anything else he needs to prove to the court.  

3. When the Judgement is signed, the wife will not receive one irrevocable Islamic divorce. 

In addition, there is no possibility of considering this a case of khula’ for the reasons we 

mentioned before. 

In summary, there are only two ways that a civil divorce will be counted as an Islamic divorce. 

The first is if the husband petitions and petitions with the intention of delegating the option of 

Islamic divorce to the judge when they deem fit or if the husband is the Respondent and responds 

intending to delegate the option of Islamic divorce to the judge when they deem fit. Any other 

cases will not constitute an Islamic divorce as the main criteria are the husband's willingness and 
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intention and the execution of the tafwīḍ to be issued at the discretion of the court. The result will 

be one ṭalāq Bā’in or an irrevocable divorce as the “legal” meaning of divorce is dissolution and 

not a revocable divorce. This would mean that the word divorce though it is explicit in its 

meaning when used in legal jargon, means ending a marriage altogether, and that is an implicit 

meaning that needs an intention.  

 

The California legal forms are attached to this section. In the next section, we will discuss 

written agreements and religious arbitration during the civil divorce process. 
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Form - 100  

Petitioner and Respondent signed a voluntary declaration of parentage or paternity. (Attach a copy if available.)

AMENDEDPETITION FOR
Dissolution (Divorce) of: Marriage Domestic Partnership

Nullity of: Marriage Domestic Partnership
Legal Separation of: Marriage Domestic Partnership

FOR COURT USE ONLY

ATTORNEY FOR (name):

E-MAIL ADDRESS:

FAX NO.:TELEPHONE NO.:

ZIP CODE:STATE:CITY:

STREET ADDRESS:

FIRM NAME:

NAME:

PARTY WITHOUT ATTORNEY OR ATTORNEY STATE BAR NUMBER:

SUPERIOR COURT OF CALIFORNIA, COUNTY OF

BRANCH NAME:

CITY AND ZIP CODE:

STREET ADDRESS:

MAILING ADDRESS:

RESPONDENT:
PETITIONER:

CASE NUMBER:

FL-100

LEGAL RELATIONSHIP (check all that apply):
a. We are married.
b. We are domestic partners and our domestic partnership was established in California.

We are domestic partners and our domestic partnership was NOT established in California.c.

1. 

RESIDENCE REQUIREMENTS (check all that apply):
    has been a resident of this state for at least six months and of this county for at least three 

months immediately preceding the filing of this Petition. (For a divorce, unless you are in the legal relationship described 
in 1b., at least one of you must comply with this requirement.)

2. 
a. Respondent Petitioner

STATISTICAL FACTS
Date of marriage (specify): Date of separation (specify):

Years
a.

b.

(3)

3.
(1)

(1)

(2)
(3) 

(2) Date of separation (specify):
Registration date of domestic partnership with the California Secretary of State or other state equivalent (specify below):

Page 1 of 3

Form Adopted for Mandatory Use 
Judicial Council of California 
FL-100 [Rev. January 1, 2020]

PETITION—MARRIAGE/DOMESTIC PARTNERSHIP 
(Family Law)

Family Code, §§ 297, 299, 2320, 2330, 3409 
www.courts.ca.gov

MINOR CHILDREN 

If there are minor children of Petitioner and Respondent, a completed Declaration Under Uniform Child Custody Jurisdiction      
and Enforcement Act (UCCJEA) (form            ) must be attached.

d.

4.

There are no minor children. a.
The minor children are:b.
Child's name Birthdate Age

a child who is not yet born.(2)continued on Attachment 4b.(1)

e.

Our domestic partnership was established in California. Neither of us has to be a resident or have a domicile in California 
to dissolve our partnership here.

b.

If any children listed above were born before the marriage or domestic partnership, the court has the authority to determine 
those children to be children of the marriage or domestic partnership.

c.

c. We are the same sex, were married in California, but currently live in a jurisdiction that does not recognize, and will not 
dissolve, our marriage.This Petition is filed in the county where we married.

Respondent lives in (specify):Petitioner lives in (specify): 

MonthsTime from date of marriage to date of separation (specify):

Time from date of registration of domestic partnership to date of separation (specify): MonthsYears

FL-105
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Petitioner requests that the court make the following orders:

5. LEGAL GROUNDS (Family Code sections 2200–2210, 2310–2312)

b. Nullity of void marriage or domestic partnership based on  
(1) incest. (2) bigamy.

c. Nullity of voidable marriage or domestic partnership based on         
(1) petitioner’s age at time of registration of domestic 

partnership or marriage.
(2) prior existing marriage or domestic partnership. 
(3) unsound mind.

(4) fraud.

(5) force.

(6) physical incapacity.

Legal separation      of the marriage or domestic partnership based on (check one):Divorce      or   a.
(1) irreconcilable differences. permanent legal incapacity to make decisions.(2)

6. CHILD CUSTODY AND VISITATION (PARENTING TIME)

Legal custody of children to .........................................................

....................................................Physical custody of children to

Child visitation (parenting time) be granted to .............................

As requested in                                             form FL-311 form FL-312  form FL-341(C)

form FL-341(D) form FL-341(E)  Attachment 6c(1)

Any party required to pay support must pay interest on overdue amounts at the "legal" rate, which is currently 10 percent.

7. CHILD SUPPORT
a.

b.
c.

Other (specify):

Respondent PetitionerTerminate (end) the court's ability to award support to
Petitioner Respondent Spousal or domestic partner support payable to

Reserve for future determination the issue of support payable to Respondent Petitioner

Other (specify):

d.

SPOUSAL OR DOMESTIC PARTNER SUPPORT8.

b.
a.

c.

d.

b. Confirm as separate property the assets and debts in  Property Declaration (form            ).

the following list. Item Confirm to

9. SEPARATE PROPERTY
a. There are no such assets or debts that I know of to be confirmed by the court.

FL-100 [Rev. January 1, 2020] Page 2 of 3PETITION—MARRIAGE/DOMESTIC PARTNERSHIP 
(Family Law)

CASE NUMBER:

RESPONDENT:
PETITIONER:

FL-100

Petitioner Respondent Joint Other

b.

c.

a.

If there are minor children born to or adopted by Petitioner and Respondent before or during this marriage or domestic 
partnership, the court will make orders for the support of the children upon request and submission of financial forms by the 
requesting party. 
An earnings assignment may be issued without further notice.

Attachment 9b.FL-160
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Page 3 of 3PETITION—MARRIAGE/DOMESTIC PARTNERSHIP 
(Family Law)

FL-100 [Rev. January 1, 2020]

CASE NUMBER:

RESPONDENT:
PETITIONER:

Date:

(TYPE OR PRINT NAME) (SIGNATURE OF PETITIONER)

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

a. There are no such assets or debts that I know of to be divided by the court.

in                              in Property Declaration (form             )
Determine rights to community and quasi-community assets and debts. All such assets and debts are listed b.

as follows (specify):

COMMUNITY AND QUASI-COMMUNITY PROPERTY10.

OTHER REQUESTS11.
Attorney's fees and costs payable by Respondent Petitionera.

b Petitioner's former name be restored to (specify):

c.

Continued on Attachment 11c.

Other (specify):

Date:

(TYPE OR PRINT NAME) (SIGNATURE OF ATTORNEY FOR PETITIONER)

12. I HAVE READ THE RESTRAINING ORDERS ON THE BACK OF THE SUMMONS, AND I UNDERSTAND THAT THEY APPLY   
TO ME WHEN THIS PETITION IS FILED.

NOTICE—CANCELLATION OF RIGHTS: Dissolution or legal separation may automatically cancel the rights of a domestic partner 
or spouse under the other domestic partner's or spouse's will, trust, retirement plan, power of attorney, pay-on-death bank account, 
survivorship rights to any property owned in joint tenancy, and any other similar thing. It does not automatically cancel the right of a 
domestic partner or spouse as beneficiary of the other partner's or spouse's life insurance policy. You should review these matters, 
as well as any credit cards, other credit accounts, insurance polices, retirement plans, and credit reports, to determine whether they 
should be changed or whether you should take any other actions. Some changes may require the agreement of your partner or 
spouse or a court order.

NOTICE: You may redact (black out) social security numbers from any written material filed with the court in this case other than a  
                form used to collect child, spousal or partner support.

FL-100

FOR MORE INFORMATION: Read Legal Steps for a Divorce or Legal Separation (                               ) and visit "Families Change" 
at www.familieschange.ca.gov — an online guide for parents and children going through divorce or separation.

FL-160 Attachment 10b.

Print this form Save this form Clear this form
For your protection and privacy, please press the Clear 
This Form button after you have printed the form.

form FL-107-INFO
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Form - 110 

You have been sued. Read the information below and on the next page.  
Lo han demandado. Lea la información a continuación y en la página siguiente. 

EXENCIÓN DE CUOTAS: Si no puede pagar la cuota de 
presentación, pida al secretario un formulario de exención de 
cuotas. La corte puede ordenar que usted pague, ya sea en 
parte o por completo, las cuotas y costos de la corte previamente 
exentos a petición de usted o de la otra parte.

FL-110
SUMMONS (Family Law)

FOR COURT USE ONLY  
(SOLO PARA USO DE LA CORTE)

CASE NUMBER (NÚMERO DE CASO):

You have 30 calendar days after this Summons and  
Petition are served on you to file a Response (form  
FL-120) at the court and have a copy  served on the 
petitioner. A letter, phone call, or court appearance 
will not protect you.

If you do not file your Response on time, the court  
may make orders affecting your marriage or domestic  
partnership, your property, and custody of your  
children. You may be ordered to pay support and  
attorney fees and costs. 

For legal advice, contact a lawyer immediately. Get 
help finding a lawyer at the California Courts Online 
Self-Help Center (www.courts.ca.gov/selfhelp), at the 
California Legal Services website (www.lawhelpca.org), 
or by contacting your local county bar association.

NOTICE—RESTRAINING ORDERS ARE ON PAGE 2: 
These restraining orders are effective against both 
spouses or domestic partners until the petition is 
dismissed, a judgment is entered, or the court makes 
further orders. They are enforceable anywhere in 
California by any law enforcement officer who has 
received or seen a copy of them.

The name and address of the court are (El nombre y dirección de la corte son):

Date (Fecha): , Deputy (Asistente)

Form Adopted for Mandatory Use  
Judicial Council of California  

FL-110 [Rev. January 1, 2015]

SUMMONS 
(Family Law)

Family Code, §§ 232, 233, 2024.7, 2040, 7700; 
Code of Civil Procedure, §§ 412.20, 416.60–416.90 

www.courts.ca.gov

Page 1 of 2

Clerk , by (Secretario, por)

CITACIÓN (Derecho familiar)

Tiene 30 días de calendario después de haber recibido la 
entrega legal de esta Citación y Petición para presentar una 
Respuesta (formulario FL-120) ante la corte y efectuar la 
entrega legal de una copia al demandante. Una carta o llamada 
telefónica o una audiencia de la corte no basta para protegerlo.

Si no presenta su Respuesta a tiempo, la corte puede dar 
órdenes que afecten su matrimonio o pareja de hecho, sus 
bienes y la custodia de sus hijos. La corte también le puede 
ordenar que pague manutención, y honorarios y costos legales. 

Para asesoramiento legal, póngase en contacto de inmediato 
con un abogado. Puede obtener información para encontrar un 
abogado en el Centro de Ayuda de las Cortes de California 
(www.sucorte.ca.gov), en el sitio web de los Servicios Legales 
de California (www.lawhelpca.org) o poniéndose en contacto 
con el colegio de abogados de su condado.

AVISO—LAS ÓRDENES DE RESTRICCIÓN SE 
ENCUENTRAN EN LA PÁGINA 2: Las órdenes de restricción 
están en vigencia en cuanto a ambos cónyuges o miembros de 
la pareja de hecho hasta que se despida la petición, se emita un 
fallo o la corte dé otras órdenes. Cualquier agencia del orden 
público que haya recibido o visto una copia de estas órdenes 
puede hacerlas acatar en cualquier lugar de California.

[SEAL]
1. 

2. 

FEE WAIVER: If you cannot pay the filing fee, ask the 
clerk for a fee waiver form. The court may order you to 
pay back all or part of the fees and costs that the court 
waived for you or the other party.

NOTICE TO RESPONDENT (Name): 

Petitioner's name is:

The name, address, and telephone number of the petitioner’s attorney, or the petitioner without an 
attorney, are:  (El nombre, dirección y número de teléfono del abogado del demandante, o del 
demandante si no tiene abogado, son):

AVISO AL DEMANDADO (Nombre):

Nombre del demandante:
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STANDARD FAMILY LAW RESTRAINING ORDERS

Starting immediately, you and your spouse or domestic 
partner are restrained from:

removing the minor children of the parties from the state 
or applying for a new or replacement passport for those 
minor children without the prior written consent of the 
other party or an order of the court;

cashing, borrowing against, canceling, transferring, 
disposing of, or changing the beneficiaries of any 
insurance or other coverage, including life, health, 
automobile, and disability, held for the benefit of the 
parties and their minor children;

transferring, encumbering, hypothecating, concealing, or in 
any way disposing of any property, real or personal, 
whether community, quasi-community, or separate, without 
the written consent of the other party or an order of the 
court, except in the usual course of business or for the 
necessities of life; and

You must notify each other of any proposed extraordinary 
expenditures at least five business days prior to incurring these 
extraordinary expenditures and account to the court for all 
extraordinary expenditures made after these restraining orders 
are  effective. However, you may use community property, 
quasi-community property, or your own separate property to 
pay an attorney to help you or to pay court costs.

SUMMONS 
(Family Law)

FL-110 [Rev. January 1, 2015] Page 2 of 2

ÓRDENES DE RESTRICCIÓN ESTÁNDAR DE DERECHO 
FAMILIAR
En forma inmediata, usted y su cónyuge o pareja de hecho 
tienen prohibido:
1. llevarse del estado de California a los hijos menores de las 

partes, o solicitar un pasaporte nuevo o de repuesto para los 
hijos menores, sin el consentimiento previo por escrito de la 
otra parte o sin una orden de la corte;

2. cobrar, pedir prestado, cancelar, transferir, deshacerse o 
cambiar el nombre de los beneficiarios de cualquier seguro u 
otro tipo de cobertura, como de vida, salud, vehículo y 
discapacidad, que tenga como beneficiario(s) a las partes y 
su(s) hijo(s) menor(es);

3. transferir, gravar, hipotecar, ocultar o deshacerse de 
cualquier manera de cualquier propiedad, inmueble o 
personal, ya sea comunitaria, cuasicomunitaria o separada, 
sin el consentimiento escrito de la otra parte o una orden de 
la corte, excepto en el curso habitual de actividades 
personales y comerciales o para satisfacer las necesidades 
de la vida; y

4. crear o modificar una transferencia no testamentaria de 
manera que afecte la asignación de una propiedad sujeta a 
transferencia, sin el consentimiento por escrito de la otra 
parte o una orden de la corte. Antes de que se pueda 
eliminar la revocación de una transferencia no 
testamentaria, se debe presentar ante la corte un aviso del 
cambio y hacer una entrega legal de dicho aviso a la otra 
parte.

Cada parte tiene que notificar a la otra sobre cualquier gasto 
extraordinario propuesto por lo menos cinco días hábiles antes 
de realizarlo, y rendir cuenta a la corte de todos los gastos 
extraordinarios realizados después de que estas órdenes de 
restricción hayan entrado en vigencia. No obstante, puede usar 
propiedad comunitaria, cuasicomunitaria o suya separada para 
pagar a un abogado que lo ayude o para pagar los costos de la 
corte.

FL-110

1. 

4.

3.

2.

creating a nonprobate transfer or modifying a nonprobate 
transfer in a manner that affects the disposition of property 
subject to the transfer, without the written consent of the 
other party or an order of the court. Before revocation of a 
nonprobate transfer can take effect or a right of 
survivorship to property can be eliminated, notice of the 
change must be filed and served on the other party.

WARNING—IMPORTANT INFORMATION ADVERTENCIA—IMFORMACIÓN IMPORTANTE
De acuerdo a la ley de California, las propiedades adquiridas 
por las partes durante su matrimonio o pareja de hecho en 
forma conjunta se consideran propiedad comunitaria para 
fines de la división de bienes que ocurre cuando se produce 
una disolución o separación legal del matrimonio o pareja de 
hecho. Si cualquiera de las partes de este caso llega a 
fallecer antes de que se divida la propiedad comunitaria de 
tenencia conjunta, el destino de la misma quedará 
determinado por las cláusulas de la escritura 
correspondiente que describen su tenencia (por ej., tenencia 
conjunta, tenencia en común o propiedad comunitaria) y no 
por la presunción de propiedad comunitaria. Si quiere que la 
presunción comunitaria quede registrada en la escritura de 
la propiedad, debería consultar con un abogado.

AVISO—ACCESO A SEGURO DE SALUD MÁS ECONÓMICO: 
¿Necesita seguro de salud a un costo asequible, ya sea para usted 
o alguien en su hogar? Si es así, puede presentar una solicitud con 
Covered California. Covered California lo puede ayudar a reducir el 
costo que paga por seguro de salud asequible y de alta calidad. 
Para obtener más información, visite www.coveredca.com. O llame 
a Covered California al 1-800-300-0213.

NOTICE—ACCESS TO AFFORDABLE HEALTH 
INSURANCE: Do you or someone in your household need 
affordable health insurance? If so, you should apply for 
Covered California. Covered California can help reduce the 
cost you pay towards high quality affordable health care. For 
more information, visit www.coveredca.com. Or call Covered 
California at 1-800-300-1506.

California law provides that, for purposes of division of 
property upon dissolution of a marriage or domestic  
partnership or upon legal separation, property acquired 
by the parties during marriage or domestic partnership in 
joint form is presumed to be community property. If either 
party to this action should die before the jointly held 
community property is divided, the language in the deed 
that characterizes how title is held (i.e., joint tenancy, 
tenants in common, or community property) will be 
controlling, and not the community property 
presumption. You should consult your  attorney if you 
want the community property presumption to be written 
into the recorded title to the property.

For your protection and privacy, please press the Clear 
This Form button after you have printed the form. Print this form Save this form Clear this form
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Form – 120 

Petitioner and Respondent signed a voluntary declaration of parentage or paternity. (Attach a copy if available.)

AMENDEDRESPONSE
Dissolution (Divorce) of: Marriage Domestic Partnership

Nullity of: Marriage Domestic Partnership
Legal Separation of: Marriage Domestic Partnership

AND REQUEST FOR

FOR COURT USE ONLY

ATTORNEY FOR (name):

E-MAIL ADDRESS:

FAX NO.:TELEPHONE NO.:

ZIP CODE:STATE:CITY:

STREET ADDRESS:

FIRM NAME:

NAME:

PARTY WITHOUT ATTORNEY OR ATTORNEY STATE BAR NUMBER:

SUPERIOR COURT OF CALIFORNIA, COUNTY OF

BRANCH NAME:

CITY AND ZIP CODE:

STREET ADDRESS:

MAILING ADDRESS:

RESPONDENT:
PETITIONER:

CASE NUMBER:

FL-120

LEGAL RELATIONSHIP (check all that apply):
a. We are married.
b. We are domestic partners and our domestic partnership was established in California.

We are domestic partners and our domestic partnership was NOT established in California.c.

1. 

Page 1 of 3

Form Adopted for Mandatory Use 
Judicial Council of California 
FL-120 [Rev. January 1, 2020]

RESPONSE—MARRIAGE/DOMESTIC PARTNERSHIP 
(Family Law)

Family Code, § 2020 
 www.courts.ca.gov

MINOR CHILDREN 

If there are minor children of Petitioner and Respondent, a completed Declaration Under Uniform Child Custody Jurisdiction      
and Enforcement Act (UCCJEA) (form             ) must be attached.

d.  

4.
There are no minor children. a.

The minor children are:b.

continued on Attachment 4b.

Child's name Birthdate Age

a child who is not yet born.(2)(1)

e.

RESIDENCE REQUIREMENTS (check all that apply):
 has been a resident of this state for at least six months and of this county for at least 

three months immediately preceding the filing of this Petition. (For a divorce, unless you are in the legal relationship 
described in 1b., at least one of you must comply with this requirement.)

2. 
a. Respondent  Petitioner

Our domestic partnership was established in California. Neither of us has to be a resident or have a domicile in California 
to dissolve our partnership here.

b.

STATISTICAL FACTS
Date of marriage (specify): Date of separation (specify):a.

b.

3.
(1)

(1)

(2)

(2) Date of separation (specify):
Registration date of domestic partnership with the California Secretary of State or other state equivalent (specify below):

If any children were born before the marriage or domestic partnership, the court has the authority to determine those children to 
be children of the marriage or domestic partnership.

c.

c. We are the same sex, were married in California, but currently live in a jurisdiction that does not recognize, and will not 
dissolve, our marriage. This Petition is filed in the county where we married.
Petitioner lives in (specify):  Respondent lives in (specify):

Years(3) MonthsTime from date of marriage to date of separation (specify):

(3) Time from date of registration of domestic partnership to date of separation (specify): MonthsYears

FL-105
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Respondent requests that the court make the following orders:

SPOUSAL OR DOMESTIC PARTNER SUPPORT8.

b. Respondent PetitionerTerminate (end) the court's ability to award support to

Petitioner Respondent a. Spousal or domestic partner support payable to

c. Reserve for future determination the issue of support payable to Respondent Petitioner

Other (specify):d.

9. SEPARATE PROPERTY

Page 2 of  3RESPONSE—MARRIAGE/DOMESTIC PARTNERSHIP 
(Family Law)

CASE NUMBER:

RESPONDENT:
PETITIONER:

Respondent contends that the parties never legally married or registered a domestic partnership.
Respondent denies the grounds set forth in item 5 of the petition.
Respondent requests

(2) Nullity of void marriage or domestic partnership based on  
(a) incest. (b) bigamy.

(3) Nullity of voidable marriage or domestic partnership based on         
(a) respondent’s age at time of registration of 

domestic partnership or marriage.
(b) prior existing marriage or domestic partnership. 
(c) unsound mind.

(d) fraud.

(e) force.

(f) physical incapacity.

Legal separation      of the marriage or domestic partnership based onDivorce        (1)
(a) irreconcilable differences. permanent legal incapacity to make decisions.(b)

a.
b.

5.

c.

LEGAL GROUNDS (Family Code sections 2200–2210; 2310–2312)

b. Confirm as separate property the assets and debts in
the following list. Item Confirm to

 Property Declaration (form            ).

a. There are no such assets or debts that I know of to be confirmed by the court.

FL-120

6. CHILD CUSTODY AND VISITATION (PARENTING TIME)

Legal custody of children to .........................................................

....................................................Physical custody of children to

Child visitation (parenting time) be granted to .............................

As requested in                                             

Petitioner Respondent Joint Other

b.

c.

a.

Any party required to pay support must pay interest on overdue amounts at the "legal" rate, which is currently 10 percent.

7. CHILD SUPPORT
a.

b.
c.

Other (specify):d.

If there are minor children born to or adopted by Petitioner and Respondent before or during this marriage or domestic 
partnership, the court will make orders for the support of the children upon request and submission of financial forms by the 
requesting party. 
An earnings assignment may be issued without further notice.

FL-120 [Rev. January 1, 2020]

form FL-311 form FL-312  form FL-341(C)

form FL-341(D) form FL-341(E)  Attachment 6c(1)

FL-160 Attachment 9b.
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Page 3 of 3RESPONSE—MARRIAGE/DOMESTIC PARTNERSHIP 
(Family Law)

CASE NUMBER:

RESPONDENT:
PETITIONER:

Date:

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

(TYPE OR PRINT NAME) (SIGNATURE OF RESPONDENT)

Date:

(TYPE OR PRINT NAME) (SIGNATURE OF ATTORNEY FOR RESPONDENT)

a. There are no such assets or debts that I know of to be divided by the court.

as follows (specify):

Determine rights to community and quasi-community assets and debts. All such assets and debts are listed b.
 Property Declaration (form            ).

COMMUNITY AND QUASI-COMMUNITY PROPERTY10.

OTHER REQUESTS11.
Attorney's fees and costs payable by a.

b Respondent's former name be restored to (specify):

c.

Continued on Attachment 11c..

Other (specify):

NOTICE—CANCELLATION OF RIGHTS: Dissolution or legal separation may automatically cancel the rights of a domestic partner 
or spouse under the other domestic partner's or spouse's will, trust, retirement plan, power of attorney, pay-on-death bank account, 
survivorship rights to any property owned in joint tenancy, and any other similar thing. It does not automatically cancel the right of a 
domestic partner or spouse as beneficiary of the other partner's or spouse's life insurance policy. You should review these matters, 
as well as any credit cards, other credit accounts, insurance polices, retirement plans, and credit reports, to determine whether they 
should be changed or whether you should take any other actions. Some changes may require the agreement of your partner or 
spouse or a court order.

NOTICE: You may redact (black out) social security numbers from any written material filed with the court in this case other than a 
form used to collect child, spousal or partner support.

The original response must be filed in the court with proof of service of a copy on Petitioner.

FL-120

Respondent Petitioner

FL-120 [Rev. January 1, 2020]

FOR MORE INFORMATION: Read Legal Steps for a Divorce or Legal Separation (                               ) and visit "Families Change" 
at www.familieschange.ca.gov — an online guide for parents and children going through divorce or separation.

Attachment 10b.FL-160

Print this form Save this form Clear this form
For your protection and privacy, please press the Clear 
This Form button after you have printed the form.

form FL-107-INFO



CIVIL DIVORCE IN ISLAM 58 

Form – 180 

1. 

c.

2. 

Form Adopted for Mandatory Use 
Judicial Council of California 
FL-180 [Rev. July 1, 2012]

Family Code, §§ 2024, 2340, 
2343, 2346 

www.courts.ca.gov

JUDGMENT 
(Family Law)

Page 1 of 2

a.
b.

Agreement in court

of the attachment.
This proceeding was heard as follows:

THE COURT ORDERS, GOOD CAUSE APPEARING

      ATTORNEY FOR (Name):

E-MAIL ADDRESS (Optional):

FAX NO. (Optional):TELEPHONE NO.:

ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, State Bar number, and address):

SUPERIOR COURT OF CALIFORNIA, COUNTY OF
STREET ADDRESS:

MAILING ADDRESS:

BRANCH NAME:

CITY AND ZIP CODE:

PETITIONER:

RESPONDENT:

MARRIAGE OR PARTNERSHIP OF

DISSOLUTION

Judgment on reserved issues

JUDGMENT

Status only
Reserving jurisdiction over termination of marital or domestic 
partnership status

LEGAL SEPARATION NULLITY

Date marital or domestic partnership status ends:

FOR COURT USE ONLY

CASE NUMBER:

FL-180

This judgment contains personal conduct restraining orders modifies existing restraining orders.
The restraining orders are contained on page(s) They expire on (date):

Contested
Default or uncontested By declaration under Family Code section 2336

Date: Dept.: Room:
Judicial officer (name): Temporary judge

Petitioner present in court
Respondent present in court
Claimant present in court

Attorney present in court
Attorney present in court

(name):
(name):

(name): Attorney present in court (name):
d.
e.

Other (specify name):f.

3. 
(a)
(b)

The respondent was served with process.
The court acquired jurisdiction of the respondent on (date):

The respondent appeared.

4. a.

Judgment of legal separation is entered.
Judgment of nullity is entered. The parties are declared to be single persons on the ground of (specify):

b.
c.

d.

Judgment of dissolution is entered. Marital or domestic partnership status is terminated and the parties are restored to the 
status of single persons

(1)
(2)

on
on a date to be determined on noticed motion of either party or on stipulation.

(specify date):

This judgment will be entered nunc pro tunc as of (date):
e. Judgment on reserved issues.
f. petitioner's respondent's former name is restored to (specify):The

h. This judgment contains provisions for child support or family support. Each party must complete and file with the court a 
Child Support Case Registry Form (form FL-191) within 10 days of the date of this judgment. The parents must notify the 
court of any change in the information submitted within 10 days of the change, by filing an updated form. The Notice 
of Rights and Responsibilities—Health-Care Costs and Reimbursement Procedures and Information Sheet on Changing a 
Child Support Order (form FL-192) is attached.

Jurisdiction is reserved over all other issues, and all present orders remain in effect except as provided below.g.
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Each attachment to this judgment is incorporated into this judgment, and the parties are ordered to comply with each attachment's 
provisions. Jurisdiction is reserved to make other orders necessary to carry out this judgment.

i.

j. 

FL-180 [Rev. July 1, 2012] JUDGMENT 
(Family Law)

Page 2 of 2

The children of this marriage or domestic partnership are:

Other (specify):

Birthdate

Date:

FL-180
CASE NAME (Last name, first name of each party): CASE NUMBER:

m.

4.
(1)

(2)

Name

Parentage is established for children of this relationship born prior to the marriage or domestic partnership

Child Custody and Visitation Order Attachment (form FL-341).
Stipulation and Order for Custody and/or Visitation of Children (form FL-355).
Previously established in another case.

(2) 

(1) 

(4) 
(3) 

Child custody and visitation (parenting time) are ordered as set forth in the attached
Settlement agreement, stipulation for judgment, or other written agreement which contains the information 
required by Family Code section 3048(a).

Case number: Court:
k. 

Child Support Information and Order Attachment (form FL-342).
Stipulation to Establish or Modify Child Support and Order (form FL-350).
Previously established in another case.

(2) 

(1) 

(4) 
(3) 

Child support is ordered as set forth in the attached
Settlement agreement, stipulation for judgment, or other written agreement which contains the declarations 
required by Family Code section 4065(a).

Case number: Court:
l. 

Jurisdiction terminated to order spousal or partner support to
As set forth in the attached Spousal, Partner, or Family Support Order Attachment (form FL-343).
As set forth in the attached settlement agreement, stipulation for judgment, or other written agreement.

(2) 
(1) 

(4) 
(3) 

Spousal, domestic partner, or family support is ordered:
Reserved for future determination as relates to petitioner respondent

(5) 

petitioner respondent

Property Order Attachment to Judgment (form FL-345).(2) 
(1) 

(3) 

Property division is ordered as set forth in the attached
Settlement agreement, stipulation for judgment, or other written agreement.

Other (specify):

n.

Attorney Fees and Costs Order (form FL-346).(2) 
(1) 

(3) 

Attorney fees and costs are ordered as set forth in the attached
Settlement agreement, stipulation for judgment, or other written agreement.

Other (specify):

o. Other (specify):

                                                                                                  NOTICE 
Dissolution or legal separation may automatically cancel the rights of a spouse or domestic partner under the other spouse's or 
domestic partner's will, trust, retirement plan, power of attorney, pay-on-death bank account, transfer-on-death vehicle registration, 
survivorship rights to any property owned in joint tenancy, and any other similar property interest. It does not automatically cancel the 
rights of a spouse or domestic partner as beneficiary of the other spouse's or domestic partner's life insurance policy. You should 
review these matters, as well as any credit cards, other credit accounts, insurance policies, retirement plans, and credit reports, to 
determine whether they should be changed or whether you should take any other actions. 
A debt or obligation may be assigned to one party as part of the dissolution of property and debts, but if that party does not pay the 
debt or obligation, the creditor may be able to collect from the other party.                                                                                                 
An earnings assignment may be issued without additional proof if child, family, partner, or spousal support is ordered. 
Any party required to pay support must pay interest on overdue amounts at the "legal rate," which is currently 10 percent.

5. Number of pages attached: SIGNATURE FOLLOWS LAST ATTACHMENT
JUDICIAL OFFICER

Print this form Save this form Clear this form
For your protection and privacy, please press the Clear 
This Form button after you have printed the form.
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Form – 130 

Form Approved for Optional Use 
Judicial Council of California 
FL-130 [Rev. January 1, 2021]

APPEARANCE, STIPULATIONS, AND WAIVERS 
(Family Law—Uniform Parentage—Custody and Support)

Government Code, § 70673 

FL-130
FOR COURT USE ONLY

CASE NUMBER:

PARTY WITHOUT ATTORNEY  or  ATTORNEY             STATE BAR NO.:

NAME:

FIRM NAME:

STREET ADDRESS:

CITY: STATE: ZIP CODE:

TELEPHONE NO.: FAX NO.:

E-MAIL ADDRESS:

ATTORNEY FOR (name):

SUPERIOR COURT OF CALIFORNIA, COUNTY OF
STREET ADDRESS:

MAILING ADDRESS:

CITY AND ZIP CODE:

BRANCH NAME:

   PETITIONER:
RESPONDENT:

APPEARANCE, STIPULATIONS, AND WAIVERS

1. Appearance by respondent (you must choose one):
a. By filing this form, I make a general appearance.

I have previously made a general appearance.
c. I am a member of the military services of the United States of America. I have completed and attached to this form 

Declaration and Conditional Waiver of Rights Under the Servicemembers Civil Relief Act of 2003 (form FL-130(A)).

b.

2. Agreements, stipulations, and waivers (choose all that apply):
a. The parties agree that this cause may be decided as an uncontested matter.
b. The parties waive their rights to notice of trial, a statement of decision, a motion for new trial, and the right to appeal.
c. This matter may be decided by a commissioner sitting as a temporary judge.
d. The parties have a written agreement that will be submitted to the court, or a stipulation for judgment will be submitted to 

the court and attached to Judgment (Family Law) (form FL-180).
e. None of these agreements or waivers will apply unless the court approves the stipulation for judgment or incorporates 

the written settlement agreement into the judgment.
f. This is a parentage case, and both parties have signed an Advisement and Waiver of Rights Re: Determination of 

Parental Relationship (form FL-235) or its equivalent.

3. Other (specify):

Date:

(TYPE OR PRINT NAME) (SIGNATURE OF PETITIONER)

Date:

(TYPE OR PRINT NAME) (SIGNATURE OF RESPONDENT)

Date:

(TYPE OR PRINT NAME) (SIGNATURE OF ATTORNEY FOR PETITIONER)

Date:

(TYPE OR PRINT NAME) (SIGNATURE OF ATTORNEY FOR RESPONDENT)

Page 1 of 1

www.courts.ca.gov

Print this form Save this form Clear this form
For your protection and privacy, please press the Clear 
This Form button after you have printed the form.
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Section 6: Religious Arbitration in Secular Law 

Secular law allows that others arbitrate any case. This can be used to allow an Islamic 

Shari’ah Council to arbitrate any case according to Islam's laws. Of course, the judge will still 

have to accept those decisions and allow them. The foundation of Islamic tribunals can be found 

in al-Hīlah al-Nājizah and other books. According to Islam, these tribunals will be in the place of 

an Islamic Qāḍī and will decide the case. This can then be incorporated into the agreement 

between the husband and the wife. 

 

Section 7: Conclusion 

  In summary, there are only two ways that a civil divorce will be counted as an Islamic 

divorce. The first is if the husband petitions and petitions with the intention of delegating the 

option of Islamic divorce to the judge when they deem fit or if the husband is the Respondent 

and responds intending to delegate the option of Islamic divorce the judge when they deem fit. 

Any other cases will not constitute an Islamic divorce as the main criteria are the husband's 

willingness and intention and the execution of the tafwīḍ to be issued at the discretion of the 

court. The result will be one ṭalāq Bā’in or an irrevocable divorce as the “legal” meaning of 

divorce is dissolution and not a revocable divorce. This would mean that the word divorce 

though it is explicit in its meaning when used in legal jargon, means ending a marriage 

altogether. That is an implicit meaning that needs an intention to mean Islamic divorce. A 

question may come up that the word “divorce” is used in other speech to indicate Islamic 

divorce. So why is it not the same here? The answer to that is that in the legal paperwork, the 

jurisdiction is only for the civil legal contract or bond. It is not for the jurisdiction of Islam. The 

word though it is explicit has to be attached with intention of Islamic divorce for it to count as an 
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Islamic divorce. Even if we were not to consider the contracts and bonds of secular law, these are 

the only two ways an Islamic divorce would be possible. The outcome of that too will be an 

irrevocable divorce as the Judgement passed is a dissolution of marriage. In this case, the 

husband would still need to intend to make the judge/court owner of an Islamic divorce through 

tafwīḑ. 

In conclusion, secular divorce does not count as Islamic divorce except if the husband 

intends to give ownership of issuing an Islamic divorce to the judge when the Judgment Form is 

passed. This is only when he is the Petitioner or if he responds and requests a divorce from the 

court. He must have intention in both cases and the result in both cases is a irrevocable divorce. 
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Glossary 

Ṭalāq:  An Islamic divorce 

Khula’: A type of divorce that the wife negotiates in place of money. The result will be 

one irrevocable divorce. 

Nikkāḥ: An Islamic marriage with witnesses, mahr, offer and acceptance 

‘iddah: The waiting period after an Islamic divorce or the passing away of the husband. In 

‘iddah of irrevocable divorce or the death of the husband, the woman should 

observe ḥidād, which is to remain home without due reason and leave all types of 

beautifications. 

Raj’ī: Revocable divorce. A husband may take his wife back in such a divorce by 

kissing, touching, sexual intimacy, or verbally. 

Bā’in: Irrevocable divorce. A husband may not take his wife back without a completely 

new marriage with all the marriage requirements. 

Ṣarīḥ: Explicit wordings used for divorce. The result can be a revocable or irrevocable 

divorce. 

Kināyah: Implicit wording used for divorce. The result is an irrevocable divorce. 

Wakālah: Representation of a person for any right that the person owns. 

Tafwīḍ: Delegation of the option of divorce of a person. 

Mahr: Dowry. What is given to the wife at the time of the marriage as part of the 

marriage. 

Fatwā:  A legal verdict or answer. 
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